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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care FInancing Administration 

42 CFR Parts 400, 405. 408, 409. 418, 
42il, 421, and 489 

lilt·, 1 
k;:.:M'edlcant. Program; Hospice care-

A.GENCY: Health Care Financing 
Admini.ttaUu" (HC,F/I.J HHS 
ACTION: Final rule. 

SUMMARY: These regulations implement 
section 122 of Pub. I, 97-218, the Tax 
Equity and Fiscal Responsibility Act of' 
1982. that provides coverage for hospice 
care for terminally ill Medicare 
beneficiaJies who elect to receive care 
from a participating hospice. 'The 
r'egulations establish eligibility 
requiI'arr..ents and reimbursement 
standaIds and pl'OceduI'1!s define 
covered seIvices. and delineate the 
conditions a hospice must meet to be 
approved foI' participation in the 
MedicaI'e pI'ogram, 
EFFECTIVE DATE:. November 1. 1983 

FOR FURTHER INFORMATION CONTACT: 

Coverage and Eligibllity, Thomas HoyeI' 
(301) 594-9446; 

Conditions of Participation:' Samuel 
Kidder (301) 597-5909: and 

Reimbursement:' Bernard TIUffeI' (301) 
597-1369 

SUPP1..EMENTARV INFORMATION: 

I" Background 

Hospice care is an approach to 
treatment that recognizes that the 
impe!'!ding death of an individual 
warrants a change in focus from 
cmative care to palliative care 

The goal of hospice car'e is to help 
terminally ill individuals continue life 
with mini:r.31 disruption in nOImal 
activiiies while remaining primarily in 
the home envuonmeni. A hospice useS 
an interdisciplinary approach to deliver 
medical socia! p::ychologicaI 
emotiof'_a~ and sp~litual services through 
the t.:S'~ )f a bread spectrum of 
profe~sionai f'lfld other- care-givers with 
the gtJni ai m;:lkifig the individual as 
pbys~caily and emotionally comfortable 
as possible" 

The hospice experience in the United 
States has placed emphasis on home 
caI'e" It offers physician services. 
specialized nursing services and other 
fOI'ms of C.2re in the home in order to 
enable t..~e terminally ill indhidual to 
remain at home in the company of 
family and ftiends as long as possible,. 
Inpatient hospice settings have been 
used when the individual's pain and 
symptoms must be closely monitored in 
oI'der to be controlled when medical 

intervention is I'equired to control pain 
or palliate symptoms. or when the 
family needs a rest from the tedium and 
stress involved in caring for the 
individual (respite care) 

Section 122 of the Tax Equity and 
Fiscal Responsibility Act (JURA) of 
1982 [Pub L.97-248 enacted on 
September 3, 1982) expanded the scope 
of MedicaJ'e benefits by authorizing 
coverage for hospice care for terminally 
ill beneficiaries Congress enacted -this 
beneiit with a "sunset" pt'Ovision so the 
hospice benefit will be available only 
fI'Om November 1.1983 through 
SeptembeI' 30, 1986, 

The pI'incipai changes enacted by 
section 122 of TEFRA. that provide for 
hospice care are contained in sections 
1812 (aI[4) and [d). 1813[a)(;), 1814(a)(8) 
and [i) 1816[e)[5) and 1B61(dd) of the 
Social Security Act [Act)., 

On August 22. 1983. we published a 
proposed rule [NPRM) regarding hospice 

.care (48 FR 38148). The proposal elicited 
over 200 comments from the DUblic" The 
provisions of the pI'oposed nile the 
majoI' comments received and the 
changes in response to those comments 
as well as additional changes are 
discllssed below, 

n: Provisions of the Proposed Rule 

The August 22. ;.983 publication 
proposed the implementation of the 
statutolY inclusion of hospice cale as a 
covered benefit under Medicare Part A 
The NPR.>,f proposed beneficiary 
eligibility requirements including the 
statutOIY I'equirement that the 
beneficialY be deemed to have waived 
most other Medicare benefits as a 
consequence of electing hospice care, 
The NPRM specified that the hospice 
benefit would covel' the following items 
and services as hospice care: nursing 
caI'e medical social services. 
physicians' services, counseling 
services. short term inpatient care 
medical appliances and supplies 
[including drugs and biologicals for 
palliation and management of 
symptoms). home health aide and 
homemaker services. and physical 
therapy, occupational therapy and 
speech-language pathology. It also 
specified proposed conditions a hospice 
must meet to be appmved fOI 
participation in the Medicare program" 
Many .. of these condi tions are I equired 
by statute Others reflect conditions that 
we believe aI e necessaIY to assw'e the 
haaIt.' and safety of hospica patients 
(for example. the requirement for a 
nurse coordinator to monitor the plan of 
caI'e) , 

The NPRM oI'ooosed a reimbursement 
system for hospices based on 
prospectively detemlined rates, That is. 

hospices would be paid at a 
pI'edetermined rate for' each day on 
which a beneficiary is under the care of 
the hospice" Four rates were pmposed 
based on the type and intensity of 
services f!lrnished to the beneficiary on 
that day. The proposed rule also 
pI'o,,:ided that the total Medicare 
payments made dur~ng a I'epOIting 
period not exceed a "cap '. amount.,1't!' 
specified by statute. the cap amount wall 
based on the average amounftfi'at~ , 
Medicare paid for traditional cat'e" 

dw;n!f the last six month" of life for'· 
Medicare beneficiaries who died of 
cancer, (Congress subsequently 
amended the statutory language 
regarding the cap amount. The new 
provisions of the statute relating to the­
cap amount and the manner in which it­
wiU be adjusted are discussed in sectioIl 
IV,D". below.) Also, in accmc!anr::e wirh 
the statute the NPR.'\1 provided thdt 
hospices may charge beneficiaries a 
cotnsw'ance amount foI' each drug or 
biological and foI' each day of inpatient 
respite cale 

The statute authorized the Secretary 
to designate hospice intermedialies and 
the NPR.\1 designated one intermediary 
pel' State to serve freestanding hospices 
The proposal specified that. generally. 
hospices that are based in another 
Medicare provider (fol' example a 
hospital or home health agency) would 
be served by the intermediary servicing 
the parent provider 1he exception 
would be a hospice whose parent 
pI'ovider' deals directly with HCF A, In 
these cases" the hospice would use a 
contract intennediary designated by 
HCFA 

. m, Discussion of Comments 

We I'eceived oveI' 200 comments on 
the proposed rule repI'esenting the views 
of hospices, hospitals, visiting nw'ses 
associations, home health agencies. 
national health organizations. State. 
county and city organizations. hospice 
voiunteers and individuals, The 
COffil'nents are representative of a bmad 
geographicpi range since they weI'e 
received hom 41 States and the District 
of Columbia, Generally, the commenteIS 
were pleased that Medicare coverage of 
hospice care had been enacted" The 
main comments received and our 
I'esponses to those comments are 
grouped by subject area and are as 
follows: 

A" General Comment.s 

Comment: Several' commenters 
observed that the 3o-day comment 
period on the NPR."f was not adequate 

Re,sponse: We would have permitted a 
longer comment period if time had 
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enabled uS to do so The need to publish 
a regulation effective ... November 1" 1983., 

a. made it necessary to pI'Ovide for a 
, shor1eI' comment period .. We note. 

howevet, that during the comment 
period, we received responses from over 
200 commenter's representing a broad 
spectrum of expertise relating to hospice 
care" Additionallv we consulted 
extensive!y in de~'eloping the proposed 
regulations, . 

~"-8.lJdl. ~\ 
". '"~""""""'nters;objecIM' 

~,=~~e~ti~~:d 
an employee as.an employee within th~' 
meaning of section 210m of the Act or a 
yoltinteer;.,If'me hos-pice is a subdiviSion, 

,76f an agency or organization. the 
'Jliospic .. emptoye .. would be-an 
!employ'ee of the-agency o:r organiza tion 
i'who is assigned and wades ~ 

·suq.tantial!yfult time:' for the hospica 
unir-lThe commenteI'S bad'pIfmaI'ffY-two 
objections to the definition" Severai 
commenteIs suggested that only paid 
employees be included in the definition 
so that volunteer physicians could retain 
their ability to-receive payment under 
Medicare Palt B (as "attending 
phl(sicians Tfor the medical cale they 
provlcfe'to patients they refer to the 
hospiea program and to prevent hospica 
liability for volunteeIs" Several 
commenters objected to the full time 
requirement and recommended that paIt 
time employment also be accepted 
'.Response.:·~!o' ' 
~.ii 'Ii'~mempl'oyee of 

1!I!-I!cIapit:e,\Jecause we believe that this; 
; pI'Ovision enables hospices to meet 
various core seIvices requirements 
(including the physician seIvices 
requizements) by using unpaid 
volunteers, We do- not beHeve that 
characterizing volunteers as employees, 
for purposes of these regulations" will in 
i'ts€lf alter their legal I'elationships and 
responsibilities f01" other pwpose!, In 
addition, it prevents reImbursement in 
excess of the cap intended by Congress 
by requiring that all payments to these 
physiCians must flow thruugh the 
nospice as Part A hospice selvices and 
are subject to the hospice cap'. We note. 
however. that the manner in which 
hospices wiH be reimbw'Sed for 
physician seIvices permits physicians 
who desire to donate some services and 
to receive payment fOl:' the othel'S to do 
so" Under this benefit. the physician 
(who is considered an employee) may 
donate services he or she desires to 
donate {these services are consideI'ed 
volunteer seIvices under the regulations} 

""II\, and may bill the hospice foI' the otheJ' 
services" 

·;w..a~ilitiitfa.tOi$e 
~~;;'~8ii~8iljfiiltliiiie"'i;' 
apptopriate:and are revising the 
regulations to "'fleet that change .. This 
change will allow parent providers the i 

rr.xiliiJitytb allOcate anarotate staff to 
hospice duties-in an. efficient manner" 
However, other requirements wi1l 
continue to assure that staff be 
dedicated to hospice tasks and 
aPPI'Opriately tt'amed, 

Comment: One commenter suggested 
that the proposed definition of a hospice 
(§ '18.3) as'" •• a public agency' •• 
that is primarily engaged in providing 
care to terminally ill individuals" .. .. 
could lead to ambiguity and a dilution of 
the quality of care proVided The 
commenter recommended that the 
regulations state that the hospice be 
"exclusively" engaged in providing care 
to the terminally ill, 

Response:' The word ptimatily" used 
in this definition was taken diI ectly 
from the statutory language in section 
1861(ddj(2) of the Act. We undelstand 
the commenter's concern but will adhere 
to the statutory language. 

Comment' A number of commenteI'S 
suggested that the term "social worker" 
(§ 418 3) should be redefined to require a 
maste!"s degree in social work {MSWl 
rhe commenteIs indicate that an MSW 
is considered the aDDIODIiate credential 
by a number of national organizations 
and that many State licensw'e laws 
require an MSW as a condition fOl' 

licensing social workers 
Respans'e:' We are I'etaining ow 

definition as pI'Oposed, There is nothing 
in the regulation that prevents a hospice 
from engaging an individual with an 
MSW Since the regulations require that 
all pmfessional personnel employed by 
the hospice be licensed under State law 
(when there are State licensure 
requiI'ements), higheI' State educaUonal 
l'equirements would supelsede ow 
definition, We believe that the cuuent 
definition enables hospices to meet 
aPPIOpIiate Medicare I'equirements 
consistent with State law without 
preventing them from employing social 
workers who are suited to provide either 
medical social OI counseling services to 
hospice inpatients" 

C. Duration of Election 

Comment:' Sevel'al comments related 
to the hospice election periods 
contained in the proposed regulations 
As specified in the NPRM, an election 
peIiod is one of three periods for which 
an individual may elect to receive 
Medicare covelage of hospice care" I'he 
peliods consist of two 9O-day peIiods 
and one 3D-day peIiod that must be used 
in that order [§§ 418.3 and 41824) One 
suggestion was that the hospice benefit 

be changed to include a total lifetime 
number of days rather than election 
periods .. Another suggestion was that 
the 30.day period be used first and a 
final comment suggested that the patient 
should be able to choose whether' a 
period is a 30 01' 9O-day period at the 
time he or she revokes the benefiL 
. Response: Both the length of the 
election periods and the sequence in 
which they must be used aIe statutory 
requirements (section 1812(a)(4) of the 
Act) and we have therefore left this 
p;;Q~si9n,~~ged 

Com.rrlent' A large number of 
commenteI'S t'equested clarification of 
the professional and financial 
obligations of a hospice in relation to 
patients who have exhausted their 210 
days of hospice entitlement (§ 118.24(clJ 
A variety of interpretations and 
suggestions weI'~ advanced, 

Response~' I'he law at section 
1861(dd)(2)(D) requitES that a hospice 
"not disCDntiIULe the hospice caI'e it 
provides with respect to a pa tient 
because- of the inability of a patient to: 
pay for such care" .... " This 
requirement is also reflected in § 418,60 
of the regulations. which says that a 
hospice may not discontinue or diminish 
cal'e pI'Ovided to an individual because 
of the individual's inability to pay .. Thu,s" 
when a patient has exhausted Medicare 
ho~e'cm;ragliftlI"hasplCe'm~·-- l 

-contimIei'O'ptav:td&tmspim'sencJCes of 
th .. same intensity and frequen~ as if 
benefits had not been exhausted 

Comment: Several commenteIs 
s_ted that provision should be made> 
fa ... hospices to discharge teIIninalll' ill 
patients from a hospice program when 
their physical condition 01' domestic' 
cirCUMstances are altered in such a way 
that they would no longer- be considered 
acceptable patients under the hospice's 
admission criteria" For example, it was 
suggested that if a hospice has a patient 
who develops unexpectedly the need for 
long-term inpatient care OI a patient 
who had upon admission but no longer 
has a primary caregiver, the hospice 
could discharge the patient. 

Response:' We do not agree with the 
view expressed by these commenteIS .. A 
patient whose circumstances cause him· 
or her to desire a different type of care 
may revoke a hospice election, 
However.ahospice.mal' notdischarge'. 
at its discretion. a patient whose care 
promiaes to b .. costiy'or-inctmvenient. 
Once anoapice chooses to admit a} 
Medicare beneficiary,. itmal'not 
.disch~ the ~atient. If the hospice 
. findS iliitt iIie patient is no longer­
te.minalty ill the hospice wilt be unable . 
to recertify the patient and the patient ! 
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~-<- ~. ~~>.!!Il.i!IiiFii~.eiU·:sib'le for the hOSPic~~~e~~ent" ; 
- Comment" We-received a large 

D:.CertifiClltiOll ofTerminai Illness 
, 

Commen.' Thete were a number of 
cornments I'egaI'djn~ the reqEi!'ement for 
a ohvsician s ceI'tificat!or. 1)1 the 
:ar:nlnaiillness rS ';'18 .. 22) For the first" 
90<!ay period of hospice coverage" the 
proposed regulations required that the 

lbcspice obtain certifications IT'om a ;. 
--!:,;J~!1i:::~ physician (tlle medical djrectorl' 
or the physician member of 'the 
int3:'d!~ciolinary group) and the 
inii~jd:..:.al·s attending physician if ilie 
individual has an attendL.,g physician, 
'Fer the subsequent election periods, the 
~!'tJPoszd regulations required only' that 
the hosuice obtain certification frem a 
hospice' physician, In all instances 
hcsuices are required to obtain the 
necessarY' certifications witllin 2 
calendr-\I "days after initiating care, One 
group of commenter's suggested that the 
2-day period be expanded 01' tha.t -
telephone certifications be accepted and 
later confirmed in writing 01' that only 
ene of the two requir-ed certifications be 
within 2 days with the other one 
acce;ned later, The other group of 
commenteI'S suggested that the 
attending physician also be required to 
perfOI'ffi r.ecertifications at the staIt of 
the subsequent eiection periods" Their 
rationale was that attending physicians 
would help assure the quality of care" 
_,;;Respons~,:' lne requuoement that 

certification be-accomplished withini2 
~~~ •. admj.~iQ!!.is,"'~""&lltmy­
.2k'l2ilremd'enUS"~!iO;;'lfi81~(aJ.l8}Wof the 
{!C'tLan we canno~ c ange if' e 
&~If.!Ve~iJ\iff"'Wffttejn:,eitificaf.on iirtlie 
cinfy true assurance-tliat thepatient·s 
cG!ldition has been assessed at O! before 
!h8 time of ad.!:lission to a hcspice 
p~c6Iam and · ..... e have left this 
requirement unchanged as well, Proper 
arid, timely assessment of a patier.t's 
condition lS of cIiticai importar.ce both 
to the hosoice, which becomes 
r8spcnsihle for care af the patient and 
to the patent, :.vho ::;ust have a sound 
basis fuf' ;.;!;oosing palliative rather than 
c':,ral'j,,~ '~"m~ 'Ne "h::!"\;e not accepted the 
suggestion that the attending physician 
be required to make the recertifications 
Ieiuired by the law because the law 
clearly distinguishes between the initial 
ceI'tification and recertifications and 
only req"'.liIeS the attending physician to 
participate in Li-Je initial certification 
Vole do not beHeve that certific3tions 
and ~'eceItifications relate to quality 
assurance" They are simply 
determinations as to the patient's 
medical prognosis, not the plan of care 
01 the type of tI'eatment actually 
received 

number of comments concerning: the 
proposal to>require-~ terminally ill 
indiv:iduai wishing tEl receive- hospice 
care under the Medica ... hospice benefit 
to- personally sign an election- statement 
(§§ 41824 and 41826). Almost without 
exception. the commenters opposed the 
requiI'ement.. As proposed. in the i'-I"'PR1vt 
the election statement would be the 
means by which dn individual elects to 
receive hospice care" It includes the 
individual's acknowledgment of 
terminal illness and the waiver of 
certain other "MedicaI'e benefits. The 
commenters felt that the- proposal 
discIiminated against those terminally 
ill indivi.duals who (often because of 
their terminal illness) are mentally 
incapable of acknowledging these 
factors or physically unable to sign an 
election statement. as well as 
discriminating against the families of 
these indivirlua1s., We I'eceived various: 
suggested alternatives nom commenters 
including the recommendations that we 
permit the following individuals to sign 
the election statement on behalf of the 
terminally ill individual: family! 
members. a Significant other'. a legal 
guardian. an individual with the powe, 
of attornev;, or an individual desiwated 
by a living will (some State laws -
recognize these documents as an 
acceptable indication of an incompetent 
patient's preference), Other commenteI'S 
suggested that we also permit 
representatives to I'evoke a hospice 
election when they believe the patient 
requires CUIative care .. 

Response,,,:We recogItize that there is 
a need to permit some fleXibility in the 
proposed I'equiI'ement to assure access 
to hospice services by all individuals 
who need them. However we continue 
to be concerned that this critical choice 
not be made on a patient's behalf 
without safeguards to his 01' hel' light to 
continued Medicare c.overage of '!; 

curative"caI'e In the final Iegulations w~ 
aI'e indicating that when a patient is ,,- ~ 
mentaj)lll!l)able to make. the. decision' 
concerning a hospica election statement 
II'-.:imnge-oreiectilllf or It'"""",,"tion;"j 
someone other than the patient may do 
so when authorized in accordance with 
State law. 
.;~ Similarly. in cases wheI'e a physic<?l 
disability (fO! example. blindness 01" 
stroke) prevents a competent patient 
from-writing a'signature. the decision to 
elect hospice. may be Wlitten by 
someone else to reflect the patient's 
decision in a manner' consistent with 
State law. 

Comment:' Many commenteIs 
suggested that the requir'ements 

governing the election be revised to 
avoid the CUlT'ent stipulation that the 
individual acknowledge his or her 
telminal Hiness (§ 418.26). A frequently 
suggested alternative was that we 
require the patient to acknowledge that 
he 01' she has been given a full 
understanding of the natw'e of hospice 
care 

Response,; ~Ve have accepted these 
comments and made an apprcpriate 
change tn this sec:ion of the regulutio:ls 
We have done 30 because we 
understand that hospice care is a 
pmcess by which a patient. who knows 
and accepts the nature of hospice care 
at the beginning of a stay comes to 
accept the implications associated with 
it We agree that it may. under certain 
circumstances, be inapPI'Opriate to 
I'equire so explicit an acknowledgement 
of his or her impending death at the time 
of election, However" we expect that the 
full undeI'standing of the nature of 
hospice care provided to the beneficiary 
or I'epI'esentative by the hospice will 
include an explanation that in electing 
the hospice benefit. palliative care is 
being elected in lieu of CUIative cafe" 

Comment:' Many commenters asked 
questions and made suggestions 
concerning the pI'Ovision under which 
the patient who elects hospice cal'e 
waives covel age under Medicare for 
hospice cale not p,ovided by 01 thr'ough 
the hospice and any other Cal'e !'elated 
to the te,minal condition (§ 418..24(e)). 
The commenters suggested a more 
detailed definition of what constitutes 
caIe fot' a patient's teIminal illness 01' 

!'elated conditions (which is the 
responsibility of the hospice) and what 
constitutes care for unrelated conditions 
(for which out~of.·hospice Medicare 
payment may be made)., Same of these 
commenters suggested that the statutory 
exception permitting continued out .. of .. 
hospice Medicare coverage in 
"exceptional and unusual" 
circumstances could be used by HCF A 
as a means of permitting payment foI' 
ambulance services or certain 
potentially costly medical services 
needed by a terminally ill patient for the 
palliation 01' management of his 01' her 
symptoms, 

Response,:' As noted in the proposed 
regulation we believe that the unique 
physical condition of each teIminally ill 
individual makes it necessary for these 
decisions to be made on a case by case 
basis, It is our gener'al view that the 
waiveI' I'equired by the law is a broad 
one and that hospices aI'e required to 
provide virtually all the CaI'e that is 
needed by telminally ill patients The 
exam pie that we pro.,.ided in the 
pI'Oposed regulation of a hospice's 
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responsibility to treat a patient fa.· 
pneumonia which developed as a result 
of his or her weakened condition 
reflects this view 

We note that payment for services, 
inc!udir..g necessary physician services 
is made to the hospice fot' aU patients: 
and we believe that the cost experience 
of the HCF A demonstration projects 
shows that these related services may 
be pmvided within the amount 
established by Congress as the cap, 

Vie recognize that additional claims 
processing guidelines will be needed to 
assure that MeciicaI'e intermediaries 
understand the nature of hospice 
co\'e[age and are able to pI'ocess out-of·· 

-nosplce claIms propelty.-We-wUlb-e--­
preparing those guidelines and issuing 
them to the intermediaries in the near 
futwe, vVe do not believe that these 
operational instIUctions are 
aPPI'Opriately a palt of these regulations, 

Finally. we have not received any 
suggestions for identifying "exceptional 
or unusual circumstances" that 
warranted the inclusion of a specific 
prm. ision in the regulations to 
accommodate them .. Most of the 
comments that were made attempted to 
suggest this exception as a means of 
routinely pI'Oviding non-hospice 
Medicare fmancing for the expense of 
costly services needed by nospice 
patients and we do not view this as an 
appropIiate intelpretation of the law, 
We agree with the commenter who 
suggested that this provision should not 
be implemented u..'"ltil we are able to 
identify ciIcumstances appropriate to 
the waiver, 

F. Conditions of POltieipatjon 

1. General provisions (§ 41850) 
Comment: Some commenters noted 

that the proposed regulations omitted 
the Federal requi!'ements relating to 
discloswe of ownership infonnation to 
... hich hospices. as providers within the 
meaning of the Medicare law, are 
5ubject 

Re::ponse,' We a. ... e including in the 
final reguiations the requil'ement that 
hospices comply with the disciosw'e of 
ownership requirements specified in 42 
CFR ,202a6 

Comment: Almost all of the 
comr.le:tters who addressed the 
standa:d ('egarding requiIed services 
sugg~5ted that the language mandating 
2t·hoUI' a day services be modified to 
indicate specific seIvices which must 
always be available on that basis" They 
noted that some of the services. such as 
physical therapy. and occupational 
therapy and bereavement counseling 
need not be routinely made available on 
a 24-how' a day basis because they may 
generally be provided dming the usual 

work day with no disadvantage to the 
patient 

Response,: Although the statute 
requires that a hospice make all covered 
services available as needed on a 24-
haUl basis (section 1861(ddj(Zj(Aj(i) of 
the Act}. we agree that the availability 
of certain items is especially critical and 
will modify the regulations at § 418.50(b) 
to enumerate the basic services (nursing 
services, physician selvices. and drugs 
and biologicals) that a hospice must 
routinely make available on a 24-how' a 
day basis We expect that the physician 
available would be empoweI'ed to 
auth0I1ze pI'Ovision of seIvices not 
specified in the plan of care (fOI 
exampre---pr'ovlsunn5femergency-­
services 01' an unanticipated admission 
for inpatient care), We will continue to 
I'eqwre that a hospice pmvide all othel' 
services on a 24-hoUl' basis to the extent 
necessary to meet the needs of its 
patients but I'ecognize that this may not 
be -8 frequent need. 

2. Goveming body [§ 4111.52).. 
Comment:' A number of commenters 

suggested that the I'equirements fOI'the 
governing body include a requirement 
that the body deSignate an administmtoI' 
or other individual to be responsible fo[, 
the day to day management of the 
hospice program., 

Response: We believe u."1.at the 
suggestion regarding the designation of 
an individual to be responsible for the 
day to day management of the hospice is 
useful and will incorporate the 
requirement in the final regulations at 
§ 418 .. 52 .. We note that this individual 
need not be a physician, 

3. Medical diI'ecwl' [§.41854) 
Comment,; Several commenters 

suggested that the proposed I'egulations 
assigning responsibility for all of the 
hospice's patient care program to the 
medical dilectOI' were inappropriate .. It 
was noted that a physician is needed 
primarily for the medical component of 
a hospice progl"am not the 
administI'ative component. and that 
medical diI'ection should be limited to 
this area 

Response,:' We agree with this 
suggestion and will modify the 
regulations to require that the medical 
director must assume overall 
responsibility fol' the medical aspects of 
a hospice 5 program, We note that this 
change is consistent with the addition of 
a requirement that the governing body 
identify an individual with ovemll 
responsibility ror day to day 
administmtive management of the 
hospice program. 

4. Professional management (§ 418.56). 
Comment;' Many commenters 

expressed the opinion that the proposed 
requirements goveming pr'Ofessional 

management responsibility for arranged­
for services wen! ovedy prescriptive" 
Some commenters even suggested that 
formal agreements should not be 
required and that informal arrangements 
between hospices and institutions" 01' 

other providers should be accepted. The 
major' portion of the comments related 
specifically to inpatient care and dealt 
with the reQuirement for a written 
agreement {which many commenters did 
not favor}, and the requirement that the 
hospice's plan of caI'e govern the 
services provided to the indh:idual 
Concerns were eXDressed that situations 
in which a hospice plan of care and an 
individual's attending phYSician called 

----for aTffereIiTapproaCiies-TQ-meo.lcar--- --------------
management would require that an 
inpatient provider make a choice that 
might subject it to malpractice liability 
Some hospices also expressed the 
concern that detailed written 
agreements could subject them to 
liability when inappropriate care was 
fwnished in the facility, Finally 
comments were received that suggested 
that it is not necessary to requiIe the 
hospice to obtain the, enrire inpatient 
medical record and that a discharge 
summary would be adequa te 

Response:' We agree t'tat the proposed 
regulations required some changes, 1;Ve 
have reOIganized the section concerning 
wlitten agleements (I 418..56(b)) to make 
it clear' that all written agreements must 
contain basic pro\lisions that asswe that 
the policies of the hospice and the 
patient's plan of care are callied out.. 
Despite the comments we have Ieceived 
concerning the traditional medical 
autonomy of the inpatient provider. we 
believe it is clearly the intent of the law 
that hospice patients be lJeated 
exclUSively in the way presCIibed in the 
plan of care established by the hospice 
inteI'disciplinary group, 

We are also revising. the pl-oposed 
standard relating to professional 
management l"sponsibility (§ 418.56(c)) 
to require that arranged-foI' services be 
consistent with the plan of caI'e, We are 
incorporating the pI'Oposed requiI'ementt 
for documentL'lg that 3er'\ices were 
provided pwsuant to the agreement and 
fol' appropIiate licensed personnel [in 
the NPru"t § 418..56(e) (2) and (3)) in the 
standard for a WIitten agreement at 
§ u8.56(b) and will make it applicable 
to all written agreements instead of 
applicable only to agreements I'egaI'din~ 
inpatient care, We are deleting severa! 
portions of the proposed section 
l"galding inpatient care (§ 418.56(e)) 
and are making two other substantive 
changes. We will modify the 
l'equir'ement that the hospice medical 
records contain a record of all inpatienl 
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selvices and events to pennit the 
hospice [at its discretion) to lequire only 
a dischaIge summary from the inpatient 
provider" We will do this because we 
recognize that a hospice may wish to 
evaluate the patient' 5 treatment 
continuously dW'ing an inpatient stay by 
means of direct suoeIvision and 
independent wI'itt~n records and may 
not require detailed medicall'ecor'ds 
f:rom the pI'ovider (containing nw:sing 
notes medication IJIders" etc) in ordeI' 
to complete the patient's file, Hospices 
are still required to mai.'1tain a complete 
medical record, however, and must 
obtain t..~e inpatient pI'Ovider's recoI'ds if 
thev do not maintain records 
themselves, We aIe also modifying the 
requirement that makes the hospice 
responsible fm "orientation and 
continuing education" of the inpatient 
pI'ovider 3 hospice staff to make it clear 
that we intend the hospice to be 
responsible for "appropriate hospice 
care tlaining" of staff and not routine 
continuing medical education 

We believe that the liability issue 
raised by the commenteI's will not l'esult 
in the difficulties antiCipated. The 
hospice plan of care established by the 
interdisciplinalY group. must precede 
the pI'Ovision of any caIe" While an 
attending physician may participate in 
the development of this pian and 
provide caIe under it, we expect that the 
hospice intenlisciplinaIY group, the 
attendir:..g ph~ sieian" and the patient will 
have to reach an agreement regarding 
Ule treatment before services are 
provided" [f a patient pI'efer's the type of 
care proposed by the attending 
physician and the hospice's 
interdisciplinaIY group proposes a 
different mode of car'e, the patient may 
revoke lhe hospice election and accept 
trcat!!:ent from the physician outside the 
h'J:lp:cc) benefit Alternatively" the 
patte:-: t r:-:ay choose to remain in the 
h~sp;~ 8 prcgi'affi and refuse the 
SI.:d8csticns of his o!' her attending 
physi.:ian Ip.. eid"::o:!' event \,\,:e believe 
that the inputi2:1t pro .... ider will be 
subieGt to only one SRt of ordeIs and will 
C0t be r;)utin:o~\' te~uired to mediate 
confiict3 on this issue 

5. Plan olcareI§ 418 58} 
Comment.: Commenters on the section 

r:in!lng to t::::: pr::ir1 o{ care made two 
ClSIC point~, One WBS u(at ..... 'e ought to 
perrnit sorr.e !atit!lde in the section 
governing [he estaoiishment of the plan 
of care so that L."1e medical dilectur 
could be represented by a designee (e.g". 
the physician membeI' of the 
interdisciplinary group)" Several 
commenters also attempted to deal with 
the need foI' a plan of care before 
providing care by suggesting that the 

regulations should provide fa .. a 
"standard" 01' temporary plan of care 
dUIing the early period of hospice care., 

Re,spon,se;' We accepted the comment 
concerning the use of a designee by the 
medical director and the regulations will 
reflect this change" We would note that 
a pian of care is a changing docwnent. 
however. and that a hospice may choose 
to develop a relatively brief plan of caI-e 
upon admission and revise and update it 
as it gains furtheI' information about the 
patient's needs" Therefore we see no 
need to provide fol' a sepal ate 
ternpOI'arj 01' provisional plan of care, 
On the other hand., we believe that the 
law clearly intends that the plan of care 
fm the individual reflect his 01 her 
individual needs and we do not believe 
it apPI'Opliate that hospices use a 
"standard" 01' pIn forma plan of car'e, 
Thus. we have rejected this suggestion" 

6. Continuation of ca~-e (§ 418.60) 
Comment;' A number of commenters 

noted tbat the requirement for'.a hospice 
to continue to provide catoe to a patient 
regar'dless of his or her ability to pay 
could subject a hospice to unanticipated 
financial liability .. They suggested thst 
this requirement be deleted or that it 
apply only to Medicare beneficiaries 

Response: This is a statutoIY 
requirement fOI participation as a 
Medicare hospice and cannot be 
deleted" HoweveI'. in ow' review of this 
issue" we have detelmineci. based on the 
legislative history. that it applies only to 
Medicare beneficiaries. 

7. Infolmed cansent (§ 41882/ 
Comment:.' CommenteI's on the 

infOImed consent I'equirement suggested 
that provision should be made for 
consent by an individual other than the 
patrent in cases where the patient is 
unable to' give it. Some commenters 
s'lggested that the infOImed consent 
instrument used in HCFA's hospice 
demonstration projects should be used 
for this purpose .. 

Respon.se: The pIoposed requirement 
was written to be consistent with the 
proposed policy that an election be 
made only by the patient, As discussed 
in section ilI E .. we are modifyin.g t.h.e 
I egula tions to permit someone 
authorized by State law to eXEcute a 
hospice election, Therefore, we are 
accepting these comments and are 
modifying this Iequit'ement so that it 
now mandates only that a hospice have 
obtained an infOImed consent document 
for every patient We have not 
inu'oduced any specific requirements as 
to the content 01' fOImat of this 
document because we believe that a 
hospice should be able to develop a 
document that embodies its own 
philosophy and approach to tI'eatment 

8. In·service training (§ 418.64I 
Comment: Comments on the proposed 

inservice training requirement dealt 
with two issues First, it was suggested 
thai the requirement should also apply 
to contract staff" Second. if was 
suggested that a more comprehensive 
requirement be developed" 

Response,:' We note that the proposed 
section on professional management 
responsibility r'equit'ed that a hospice 
pmvide necessaIY hospice care training 
to cont¥ict staff in the case of inpatient 
services, We believe that other contract 
staff. because of the nature of their 
skills. will not l'equire specific hospice 
care tr aining beyond the instruction 
inherent in professional management of 
their seIvices by the hospice We also 
believe that the other requiI'ements of 
these regulations. including the 
requilements for quality assurance will 
operate to produce the neceSS81Y quality 
of care .. Therefore. we have not accepted 
the suggestion fOl' a more comprehensive 
Tequil'ement, In reviewing the 
requirement. however we noted that the 
current language. which includes a 
I'equirement for continuing education. 
Iequired clarification .. Our intention was 
to include a provision that required the 
hospice to assw'e that its staff is trained 
adequately in the provision of hospice 
Cat'e, Therefore. we have deleted the 
words "continuing education." which 
have a generally accepted connotation 
that is much b",.deI' thao the training 
we intended. 

9. Quality assumnc" (§ 4111.86) 
Comment:' Commenters on the quality 

assw'ance requirement suggested that 
the section be augmented with more 
detailed utilization review provisions" A 
few commenters suggested that the 
requiIements contained in Medicare's 
horne health conditions of patticipation 
be used as a modeL Several commenteI'S 
suggested that an outside party should 
be involved in the activity. There were 
also some technical editorial 
suggestions" 

Response,; We will make several 
changes in this section to su'eamline the 
condition and to COrlect what were 
essentially drafting errors. We have not 
accepted the suggestions !or'more 
detailed requirements 01' for the 
involvement of an outside party We 
believe that the nature of hospice cal'e 
ur..deI' this benefit. which relies on the 
ir..tet'disciplinaIY gI'OUp for the 
develoument of a comorehensive plan of 
care supervision 01' provision of the 
care, and continous evaluation and 
revision of the plan of care. is one which 
inherently involves continuous peer 
review, It is the lack of such an 
integ:rated appt'oach in home health care 
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that necessitates the more formal 
medical record review requirements 
contained in the conditions of 
participation IOI' home heahh agencies 
We believe that the strong statutmy 
I'equirements which make the 
interdiscipiinary group accountable for 
designing and .'eevaluating the plan of 
care will achieve the result we 
anticipate. We 3150 believe that the 
safeguards built into the sUIvey and 
certification procedUl'es" as well as into 
the claims review process, are an 
adequate extemal measw'e of the 
hospice's quality assurance mechanism .. 

10 .. Inlel'riiseiplinQIY group (§ 418.68) 
Comment: Commenters on the 

interdiscirlinary group provision made a 
namber of suggestions for expanding 
group membership by adding 
specialized medical peIsonnel. such as 
speech language pathologists and 
pharmacists, It was also suggested that 
the attending physician should be 
peImitted to be the physician member of 
the g!'oup, Finally. it was suggested that 
the proposed section should be amended 
to pe['mit a hospice to have mOle than 
one interdisciplinary group" 

Response: One basic theme 
undedying the comments was that 
paIticipation in the activities of the 
interdisciplinary group should not be 
resuictad by the regulations to the rOUI 

employee professionals enumerated in 
the regulations and the law We aglee 
with this concept and will modify the 
regulations so that a hospice may 
include other individuals as well as the 
employee physician. nwse. social 
workeI'. and counselor explicitly 
required by the law" Thus a hospice 
may involve as many members of the 
care team as it wishes in the group's 
activities An attending physician may 
also paIticipate in the activiti~s cof this 
gI'OUp; however', u..1'lless that physician is 
also an employee of the hospice 
(salaried or volunteer]" ~he law does not 
permit him to seIve as the sale physician 
member of the group, 'Finally. we "",ill 
change the language of the regula-~ions 
to permit the existence of more than one 
interdisciplinary graup fof' most of the 
purposes required in the stCitute, We 
recognize thc::t the s:~e of the hospice 
and the nUJ.-nDer and c;lar:H';ter of its 
patients may make more than O!!E group 
advisable. However sinr:e section 
1862( dd)(2)[B)(iii) aiso give, hoe group a 
policyrnaking role not sl:sceptible to 
fragmentation, we have req'.!:Icd that a 
hospice with mO!'l? than 0:18 group 
designate a specific gmup to "establish 
policies gove.rning such care and 
seIvices" .. 

11 Volunteers (§ 418 70J 
Comment:' We received a variety of 

comments on volunteers" many of them 

going beyond the contents of the 
regulations to discuss philosophical or 
other consider'ations" The commenters 
were divided on the main issue: whether 
to set a numerical standard for 
volunteers, TheI'e was" however, a clear 
pI'eference for' avoiding any numerical 
standard and favoring more subjective 
measw'es of perfOImance .. It was also 
suggested that professional volunteers 
be required to have appropIiate 
licensure and that the deSignation of a 
volunteer coordinator be required Some 
commenters opposed the basic statutOlY 
requirements fOI the recIuitment and use 
of volunteers. the maintenance of 
volunteer effOIt. and the documentation 
of savings 

Respons'e,: We are unable to adopt the 
suggestions that statutoIY requiremenis 
be deleted We will however include a 
r'equiI'ement fOl' the designation by the 
hospice of a volunteer supervisor We 
note that. because volunteers are 
considel'ed employees within the 
cont~ of the hospice regulation. the 
licensUI'e requirements in § 418 7Z(b) 
also apply to volunteers, We carefully 
considered all the comments concerning 
the use of a numeIical standard for 
volunteer effort and concluded that it is 
appropIiate for us to include one in the 
final regulation" Accordingly. we are 
requiring that a hospice must document 
and maintain a volunteer staff sufficient 
to provide administrative 01' direct 
patient care in an amount that. at a 
minimum. equals 5 percent of the total 
patient care how's by all paid hospice 
employees and contract staff, 
Administrative support in this context 
means administrative supp~r'! of the 
patient care activities of the hospice 
(e g., clerical duties in the offices of the 
hospice) and not more geneIal SUppOIt 
activities (e,g,. paIticipation in hospice 
fund raising activities) We will adept 
this standard for three reasons Fi.rst. 
Congress intended minimum 
participation I'equiI'ements foI' 
volunteeIs" Second. ow' examination of 
preliminaIY data on the use of 
volunteers in the HCF'A hospice 
demonstration pI'Oject peIsuades us that 
this is an achievable goal for ail types of 
hospices. Third, hospice groups have 
indicated that a 5 percent standard 
would be acceptable We note that 
documentation indicating that the 
hosoice meets this standard will be 
['equir'ed at the time of the swvey to 
deteImine that a hospice meets the 
conditions of participation .. Additionally. 
we will make several editolial changes 
to simplify and clarify the other 
provisions of this section. 

12. Central clinical reeon}s (§ 418 ?4J 
Comment:' Commenters suggested that 

the pI'Ovision for clinical records contain 

a further I'equiI'ement foI' patient consent 
regarding the release of medical 
information, 

Response:' I'he proposed regulations 
required that the hospice ",afeguard the 
clinical record against loss. destruction. 
and unauthorized use .. 'f We believe that 
this requirement is adequate and have 
introduced no further requirement, 

13 .. Core selvices (§§ 418 80-418 B8). 
Comment:' A gI'eat many commenters 

discussed the proposed requir'ement th,at 
core seIvices. including nw'sing care. be 
proVided di,ectly by hospice employees 
viItually full time, PIim81ily. these 
commenters argued that this 
requirement will force some coalition 
hospices to change their method of 
operation and that it could make it 
difficult for some organizations to 
become hospices One commenter 
specifically stated that the requiI'ement 
for direct pIovision of core services by 
employees could pI'esent problems for 
health maintenance organizations which 
obtain all physican care under 
anangements with other oI'ganizations, 
The commenter suggested that an 
exception be made to permit this 
practice, Other commenters argued that 
the requu'ement for directly providing 
core selvices would duplicate eXisting 
nursing staffing requirements at home 
health agencies" Some commenters. on 
the other hand. supported the 
requirement as the means of assUIing 
that cIitical seIvIces are provided by 
peIsons trained and dedicated to 
hospice caI'e 

Hespon.,e: Section 1861( dd)(2)(A](ii)(J) 
of the Act. in I efening to core services. 
states that a ho~pice "must routinely 
provide directly substantially all of each 
of the [core] sp.Ivices" We do not 
believe that this 2tatutory requirement is 
susceptible to a bI'OadeI' interpretation 
than we have given to it We note that 
the regulations do provide LOI the use of 
contract staif to pedorm COle seIvices 
when peak patient loads ot'other 
extraordinary ciI'cumstances cause the 
hospice's staffing needs to exceed 
normal staffing levels .. Beyond this 
distinction. we believe a fwtheI 
relaxation of the employment 
requiI'ement would make it L"I1possible 
to draw a meaningful distinction 
between core services and auanged I'm 
services. over- which the statute requires 
tha t the hospice exer'! professional 
management responsibility 
Accordingly. we are not modifying ilie 
provisions in the proposed I'egulation 
that desCIibed it. We note that there 
have been seveI'al bills int1"Oduced in 
Congress to modify this provision" If the 
law is changed. we will. of cowse~ 
modify these regula tions as necessaIY, 
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14, Medical socioi services (§ 418.84). 
Comment: A number.of commenters 

on the condition of participation 
regarding medical social services 
suggested that the requiI'ement for 
physician direction should be dropped, 

Response: Physician direction of 
medical social services is a statutory 
requirement (section 1861 (ddJ(lJ(c) of 
the Act) and we are therefore retaining 
it. 

15, Physician serviCes (§ 418,88) 
Comment' A number of commenteI! 

on the condition relating to physician 
services expr-essed concern about the 
role of the attending physician in 
providing care to the hospice patient, 
They were concerned that the proposed 
requirement that the hospice provide 
directly enough physician services to 
meet the "general medical needs of the 
patients" would lead to the exclusion of 
attending physicians or to the 
duplication of theiI' ser~ces 

Response:' We did not intend the 
result suggested by the cnmmenters and 
aI'e revising the regulations to indicate 
that the requirement for the hospice to 
provide care for the geneIal medical 
needs of the hospice patients relates to 
services that are not pmvided by the 
patient's attending physician, We note. 
also. that the changes we aI'e making in 
the section relating to the 
interdisciplinaIY group (see number 10. 
§ 418,86. above) will make it cleal that 
the attending physician may be 
permitted to participate in the 
deliberations of the gmup over the 
establishment. evaluation. and 
a.lteration of the patient's plan of care 

16 .. COU/lseling services (§ 41[l,88) 
Comment: A number of commenteI'S 

suggested that more detailed 
c('edentialing requirements be 
incorporated into the condition for 
counseling, For example" we have 
received suggestions that counseling. in 
certain cases, should be permitted only 
when provided by individuals with 
master's 01' doctor s degI'ees and with 
specialized tl'aining in various 
disciplines .. 1jVe also received a 
suggestion foI' revising the definition of 
dietalY counseling and a suggestion that 
we specify that we explicitly recognize 
the counseling provided by other 
members of the interdisciplinary gI'OUP" 

Response, We are adding a standard 
that specifies that counseling may also 
be provided by other membeI's of the 
interdisciplinary group as well as othel' 
qualified pI'ofessionals as determined by 
the hospice" We a.I'e not. howevel'. 
establishing fuItheI' requirements 
relating to tl'aining 01' celtification" We 
believe that it was the intent of 
Congress to make use of the many 
valuable counseling services now 

available to the tenrunally ill, including 
clergymen and lay persons with 
appropriate experience or training., 
Accordingly. we prefer at this point to 
rely on the hospice to reauit counselors 
who have appropriate education or 
experience. to provide them with any 
additional training that may be 
necessary. and to use them as it deems 
appropriate" \Ve have not revised the 
dietary counseling standard because it 
alI'eady requiI'es the use of a qualified 
individual. 

17., Home health aide and homemaker' 
services (§ 41[l,94). 

Comment:' Commenters suggested that 
the requirement for biweekly 
supervisory visits from a registered 
nw'Se be deleted because it is 
unnecessary in view of the 
interdisciplinaIY gI'OUp'S continuous 
involvement in monitOIing the caI'e 
provided to the patient Othel 
commenters suggested making home 
health aide and homemaker services 
mandatary and IDSO suggested a more 
detailed specification of the duties, 

Response,:' We are clarifying the 
requirement for biweekly visits to 
indicate that these need not be visits for 
the sale purpose of supelvising the home 
health aides., We note that the duties of 
home heal th aides ate alzeady detailed 
in the regulations which aI'e I.::ross­
referenced and we do not believe fw:ther 
enumeration is necessary" In the case of 
homemaker services. the statute does 
not require an enumeration of duties 01' 

a a'Bining progI'am" We believe that the 
hospice may appropIiately determine 
the duties and that it is not necessary to 
specify these nonmedical tasks in these 
regulations, Finally. we note that home 
health aide and homemaker services 8r'S 
a I'equired hospice service whenever 
they are needed by a hospice patient, 

18, Medical supplies (§ 41[l,96) 
Comment~ Most of the comments on 

the condition of participation governing 
medical supplies and drugs noted that 
the requirements included in § 418.96 (a) 
thr'ough (eJ wen! explicitly suited to 
inpatient settings and could not be used 
in the home setting" Many commenteIS 
noted that members of a patient's family 
were not among the individuals 
authoIized to administer drugs and 
suggested that family member'S be 
included 

Response:' We agI'ee with the first 
comment and we aI'e revising this 
section to remove the exclusively 
institutional requiI'ements However'. we 
aI'e retaining the general requirements 
that accepted standards of practice be 
observed and the requirements 
regarding the adminislI'ation 01 
pharmaceuticals, As the commenters 
noted. the standard that we proposed 

r1!garding the administration of drugs 
did not pemlit adminislIation by family 
members" The standard. as written. had 
applied to an institutional setting" We 
a'e adding to the list of individuals who 
may administer pharmaceuticals any 
other individual in accordance with 
applicable State and local laws" We 
have also required that these individuals 
and each pharmaceutical they aI'S 
authorized to administer' must be 
specified in the patient's plan of care" In 
addition. we are specifying that the 
hospice must have a policy foI' the 
disposal of controlled drugs maintained 
in a patient's home when ~o5e mugs 
aI'e no longer needed by the patient., We 
aI'S l'eluctant to mandate by Federal 
l'egulations the removal of drugs that are 
the pI'Operty of an individual from the 
home foI' pW'P0ses of disposal. hut under 
the revised standard each hospice is 
free to establish appropriate PI'otocols 
In the inpatient setting. the appropriate 
phatmacy requirements in the hospital. 
skilled nUl.ing facility (SNF]. or 
intermediate care facility (ICF) .,'e 
applicable 01', in the case of a 
freestanding hospice. the requirements 
contained at § 418.,100(1) apply. 

19" Short term inpatient care 
(Ii 418.98). 

Comment Most of the commenteI'S 
addressing the condition of participation 
relating to short term inpatient care 
opposed the statutmy requirement that a 
hospice maintain for its Medicare 
patients. in the aggregate. a ratio of no 
mOI'e than 20 peI'cent of its days of caI'e 
on an inpatient basis, OtheI' commentel'S 
asseIted that the freestanding hospice 
reauirements should be based on the 
SNP conditions of participation and that 
the use of the less stringent ICF 
conditions should be prohibited for 
hospice inpatient care" Individual 
commenters suggested vaIious ways to 
tighten the standards 

Response: We weI'e unable to 
consider' a change in the requirement 
relating to the use of a I'atio for inpatient 
services for Medicare patients because 
it is explicitly contained in the statute 
(section 1861 (dd)(2J(AJ(iiiJ of the ActJ. 
We agI'ee with many of' the commenters 
that an ICF' (possibly even an ICF that 
meets the additional nw'Sing 
requirements contained in § 41H,lOO} 
may not be the apPI'OpIiate site fol' 
fumishing much of t'le short term 
inpatient caIe hospice patients require" 
We believe howeveI' that some patients 
may well be appropIiately selved in this 
setting. For example. respite care 
pI'O\i'ided in a facility that is certified as 
an ICF and meets the additional 
requiI'ements we aI'e establishing may 
be appropriate foI' certain patients .. We 

1 
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note that a hosoice is I'eauired to 
provide short term inpatient care that 
meets all the needs of its patients and it 
appears to us that a hospice may well 
need to make additional arrangements 
wlth facilities capable of providing a 
more intense level of skilled care in 
order to fullY meet the needs of its 
patients 'ltVe are accommodating the 
concerns expressed by the commenteIs 
in two ways .. First. we are modifying the 
condition of participation fot 
freestanding hospices providing 
inpatient care directly by strengthening 
a number of the standards" We aI'e 
adding new mateIial concerning linens. 
pharmacy seIvices. and staffing, We 
believe the changes we ale making will 
meet the concerns of the commenters 
who suggested augmenting the inpatient 
care standalds We are also modifying 
the short term inoatient cale condition 
of participation tOo say explicitly that 
only respIte care may be provided in an 
IeF and that general inpatient care must 
be provIded in a hospital. an SNF, 01' a 
freestanding hospice that meets the 
strengthened conditions .. 

20" Freestanding hospices pl'Oviding 
inpatient CUI'" directly (§ 418100) 

Comment:' Commenters addressing the 
freestanding hospice conditions of 
participation 3uggestad that the 
registered nw se supelvision 
requiI'ement was confusing and 
duplicative in view of the general 
I equirement for Z4-how staffing by a 
registered nw'Se, They also suggested 
that the requirements govelning patient 
Breas should be modified to avoid the 
implication that saucM'al modifications 
would be required to meet the standard" 
There were several suggestions for 
minor revisions in the standard 
including a recommendation that we 
add a requirement that there be areas 
for food pIeparation" Finally, it was 
suggested that a numbeI of IequiI'ements 
now paIt of the SNF conditions of 
palticipation be added, 

Respons'e. We agIee that the 
s:..:pervlsion requirement is redlli"1dant in 
conjunction with t.'1.e nw'se staffing 
requiIement and are thereforE deleting 
it We are also modifying the standald 
on patient areas to eliminate the 
requirement that the areas be 
. d~signated as a means of assming 
that the I equirement does not entail 
st;:'Uctwal modification, We ale not 
adding additional patient area 
I'equil'ements. as some commentels 
suggested, because we do not believe 
that they could be included without 
special construction As we noted in 
connection with the hospice short teIm 
inpatient care requiI'ement (number 19, 
above) we are strengthening the 

standards as recommended by some 
commenteI'S ' 

G. Appl'OvaJ oj a HospICe Program 

Comment:' Several commenters 
suggested that HCF A should seriously 
consider exercising its authority to deem 
compliance with the Medicare 
conditions of partiCipation for hospices 
accredited by the Joint Commission on 
the Accreditation of Hospitals (lCAH).. 
One comment opposed deemi..'lg. 

Response At this point. the ICAH has 
not requested that we consider deeming 
compliance with Medicare standards fm 
its accredited members. If such a 
proposal is made, it will be carefully 
evaluated, It is cleaI', however, that fo!' 
the initial sUIveys, there is no 
alternative but to use state swveVOI'S to 
apply the conditions of participation 
contained in these regulations, 

H. Special Covel'age ReqUlrements 

1. Continuous home CGI'e" 

Comment;' Many of the commenteI'S 
asserted that the requirement (§ 418.204) 
that continuous home care be 
predominantly nw'Sing care is 
inconsistent with current hospice 
pI'actices. that involve a more intensive 
use of home health aide and homemaker 
services ~,"ith !lUl'sing supervision, 
Suggestions were made for desCIibing 
this benefit in telms that would embrace 
this type of care 

Response,;' We believe that these 
comments stem from some 
misunderstanding of the method by 
which HCFA has grouped hospice 
selvices for pUI'Poses of constructing the 
payment rates. Car'e of the type 
descIibed by the comrnenters is routine 
home care within the meaning of the 
regulations and the cost of providing it 
is built into the payment rates, as was 
explained in the preamble of the 
proposed rule .. As descIibed in the 
regulations. continuous home care is 
care furnished dming brief peliods of 
CIisis and only as necessary to maintain 
the terminally ill patient at home. Thus. 
we believe that the requirement fol' 
predominately nwsing care is necessaIY 
to ensure quality care dming these 
peIiorls of cIisis" Home health aide and 
homemaker sen'ices 01' hath may also 
be pIovided as necessaIY, 

2. Bel'eQVemenl cDun,seling. 
Comment:' Commenters addreSSing 

bereavement counseling primaIily 
asserted ~hat payment should be made 
fOI it, Other commenteIs objected to the 
mention of clergy and suggested that 
bereavement counseling should not be 
treated seoaratelv as a service but 
should be °authortzed to be provided by 
other hospice staff 

Respons'e,; The statutory requirement 
that payment not be made foI' 
bereavement counseling does not permit 
us to consider the major suggestion .. 
With respect to cleI'gy, we note that the 
regulations do not require that 
clergymen must pelfOIm this function; 
bereavement counseling may be 
provided under these regulations by any 
hospice employee who is qualified to do 
so 

l Reimbul's'ement 

1, Use aj'pl'Ospective payment, 
Comment:' A substantial number of 

commenters objected to the proposal to 
use the cost-I'elated prospective 
payment method described in the 
NPRM That payment method included 
foul' predetermined rates for each day a 
qualified Medicare beneficiaIY is in the 
car'e of the hospice .. Specifically. the 
commenters objected to our use of data 
f!'Om HCFA's hospice demonstration in 
establishing those I'ates .. The 
commenters believe that the data are 
inadequate because the 26 
demonstration hospices are not 
representative of the organizati9ns that 
will participate when the benefit is 
effective, 

ResDonse;' "Ve believe that the data 
from HCFA's hospice demonstI'ation, 
used in conjunction with other Medicare 
progr'am data. provides an adequate 
basis for the development of a 
prospective payment system" We further 
believe the rates aI'e adequate to 
provide care in accordance with 
patients' needs and that hospices will 
not eliminate necessary seIvices 01' 

refuse to serve patients" 
Comment: Many commenters objected 

to the proposed prospective payment 
method because they believe that it 
places the hospice at an unnecessalily 
high degree of risk during the initial 
years of the benefit. 

Response: We share the commenters' 
conceins that hospices nat be 
disadvantaged by the methodology 
However, we are satisfied that the 
system .esults in an equitable le10el of 
payment foI' hospice caI'e, MOI'eoveI', the 
use of prospective payment incorporates 
ince:1tives for hospices to operate in a 
cost .. efficient manner since the ievel of 
payment is known in advance This 
should facilitate financial planning and 
budgeting 

Comment, :Vlany commenters believe 
that the prospective methodology will 
encourage hospices to avoid treatment 
for those patients whose care might be 
complicated or costly and will provide 
an incentive for' insufficient provision of 
care 
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Response;- We believe the rates are 
adequate to pI'ovide carl! in accmciance 
vith patients' neerls and that the 
anditions of paIticipation and other 

program safeguards will enaw'e that 
hospices will not elimina te necessary 
seIvices or refuse to selve patients" 

Comment:' A substantial numbeI' of 
commenters objected to the use of the 
prospective payment methodology 
because they believe the pmposal 
violated the CongI'essional intent that 
payment be cost··related" 

Response:' As explained in the 
preamble to the pmposed regulations. 
the statute at section 1814(i)(1) of the 
Act grants the Secretary broad authority 
in calculating the amount of Medicare 
I'eimbwsement foI' hospice care. A cost·· 
related prospective payment system is 
consistent with this grant of authOIity, 
We note that HCFA has established 
prospective payment methods for other 
selvices. such as I'enal dialysis. based 
upon statutOIY language similar to that 
contained in the hospice legislation" We 
also note that the General Accounting 
Office. in a letteI l'eport dated July 12, 
1983. concluded that: 

Under the law the Secretary of HHS has 
authority to implement a prospective 
payment system" Although the inclusion of a 
provision requiri~ a study of the feasibility 
and advisability of prospective 
reimbUrsement for hospice care indicates that 
", e Congress did not expect ffiiS to 
Iplement a prospective reimbursement 

system immediately. the law does not 
preclude it from doing so, Furthermore. 
including the study requirements indicates 
that the Congress was considering moving 
toward adoption of a prospective 
I'eimbw'Sement system 

Comment:' Many of the commenters 
who opposed the pI'ospective method 
wged that HCFA use a reasonable cost 
method of payment with suitable 
I etI'Oactive adjustment for payments 
dwing the initial yeals of t..'e hospice 
benefit. This would enable HCFA to 
develop an adequate base for 
establishing a prospective payment ..... 
system in future yeaI3,. 

Response,; We aI'e concelned that the 
use of a reasonable cost meL'lod of 
payment. even on an intetim basis. 
would encowage the pI'Olifelation of 
hospice costs without regard to 
effectiveness and efficiency, Moreover. 
the use of a cost Ieimbwsement system 
would pelmit the early inefficiencies of 
this new benefit to become embedded in 
th.e rate structwe, Ther-efms. in the final 
regulation. we ale adopting the 
pI'Ospective method of payment set out 
in the pmposed Iule .. We believe. all 
things considered. that the method is the 
most appropriate of the methods for' 

\yment of hospice cale that could be 

established within the constr'aints of 
available data and knowledge., While it 
would obviously be better to have a 
more developed data base. we continue 
to believe the demonstration data are 
suitable" 

Comment;' One commenter suggested 
HCF A reconsider the use of the 
prospective capitation system that was 
discussed in the NPR..\1 .. The commenter 
believes that a capitation system is 
consistent with the cap. wheI'eas the 
pI'Ospective system we pI'Oposed is not, 

Response:' As stated in the pI'eamble 
to the proposed r'egulation. we believe 
that a capitation payment method 
provides hospices with the stI'ongest 
possible incentives to treat only those 
patients whose death could be expected 
to occw' well within 6 months, perhaps 
within days. Not only would this 
increase the marginal cost of the hospice 
benefit. it would also contradict the 
philosophy of hospice care. 

Comment: Several commenters 
supported the idea of prospective 
payment foI' hospice care. but suggested 
that HCFA develop a system of payment 
for inpatient hospital care based on 
diagnosis··related groups (DRG.)., 

Re,sponse,; We are not accepting this 
comment at this time" It would involve 
the classification of all tellninally ill 
patients into one or' mOle DRGs 
(consistent with the nature of theil" 
illness and the relative resow'ce 
consumption associated with hospice 
treatment) 

HCF A will be collecting apPI'opIiate 
data nom the outset of the 
implementation of the hospice benefit 
and plans to evaluate the fmancing of 
this benefit through a DRG system, 

2. Rate categolie,s, 
The proposed regulations desclibed 

four levels of care for which separate 
payment rates would be established, 
These proposed Iates wer'€ as follows; 

• Routine home CaIe 
• Continuous home care 
• Inpatient respite CaI'B 

• Genelal inpatient care 
A significant number of general 

comments on the levels of the !'Htes 
were received, These comments. for the 
most paI1. descibed one or more of the 
ploposed rates as inadequate However. 
those comments did nat contain factual 
material to demonstrate why the Iates 
were insufficient. 01 to support proposed 
rates that would be sufficient. More 
specific comments on L'i.e !'ste sirJCt'.11"2 
and levels aI'e discussed in the section 
dealing with rate determinations 
(sections ill.l3, below).. 

Comment:' A number of comments 
were received regarding the rate 
categories" The maj~lity of these 

commenter'3 suggested the inclusion of 
an additional category for' home respite 
care" Some commenters suggested that 
the I'ate be established at an amount 
between the routine and contipuous care 
amounts" 

Response,:' TheI'e is nothing in the 
statute 01' regulations that precludes a 
hospice ITum providing respite care in 
the patient's home We did not develop 
a separate I'ate foI' this level of care 
because the data nom the HCF A 
demonstration pr'oject indicate that the 
cost of home respite very closely 
approximates the routine home care 
costs (that are reflected in the current 
I'outine home caI'e rate) Thus" most 
home I'espite would be provided and 
billed for as I'Outine home care, In the 
event that the patient's medical 
condition requiles a significant amount 
of ski1led care, respite care could be 
provided at the continuous home care 
rate. 

We also considered whether a factor 
should be built into the home care ['ates 
to compensate for added costs incurred 
by hospices in treating patients who do 
not have a person in the home to assist 
with their care .. Vve have not made an 
adiustment because we understand that 
'bosI*es genel'ally require a primary 
~-er as a prerequisite fOI' admission 
"fIi'tba,;togram because such individuals 
are~Stlally necessary if a patient is to 
remain in the home. The statutOIY 
consu'aints on prOvision of continuous 
home care and inpatient care. as well as 
the cap. ar'e elear indications that 
hospices arl! not expected to provide the 
types of services associated with 
pIimary caregivers but rather. that they 
arl! expected to supplement the care 
pr'ovided by family member. and othe,.., 
TheI'efore. it would not be appropriate 
to include a factor in the rate that 
assumes the absence of these 
individuals" 

We note. however" that an the basis of 
additional analysis of data n'om the 
HCFA demonstration pI'Oject we have 
been able to identify a specific cost 
component associated with home respite 
and incmporate it into tha l'Outi..'J.e home 
CaI'B rate, This is discussed more fully in 
the section concelning the components 
of each individual rate 

Comment:' Some commentels 
suggested that HCF A develop 
exceptions to the proposed categories of 
rates when specific palliative 
proceciU:'"a5. 3uch 38 !'amaticn and 
chemotherapy. are provided on an 
inpatient or outpatient basis to hospice 
patients" 

ResDonse;' We do not believe it 
desiulble to n'agment the rate structure 
in this manner" Fragmentation of the 

• 
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rates may pI'Ovide incentives fol' 
hospices to increase the use of "special 
pl'ocedmes" The method by which we 
have chosen to reimbw'se hospice for 
physician services does enable the 
hospices to reeDVe!' the costs of these 
seIvices when they aI'e provided by 
physicians., We also note that r.u:thel' 
analysis of HCF A data has enabled us 
to identify a cost component associated 
with-outpatient hospital services (e,g,~ 
radiation or chemotherapy)" We have 
added a cust component to the routine 
home Cal"e ['81:e foI' those services that 
are provided to hospice patients but 
weI"e not included in the hospice 
demonstI'ation pI'Oject's cost reports" We 
believe we have accounted fOI 
substantially all selvices received by 
demonstration hospice patients. whether 
or not fwnished by the hospice" In 
addition, we believe that seIvices 
Iequiled to be pI'Ovided by hospices 
under the Medicare pIogram were 
provided by the -demonstration hospices 
or a.re ot.1.elwise accounted for in the 
reimbw'sement rates .. 

Comment:' One commenter suggested 
the addition of a sub·acute inpatient 
level of care and stated it would pelmit 
hospices to provide inpatient care in 
other than hospital settings. 

Resporlse:' We would point out that 
the general inpatient care rate is 
currently applicable to covered patient 
care furnished in freestanding hospice 
inpatient units as well as inpatient units 
in hospitals and skilled nwsing facilities 
meeting additional staffmg standards. 

Comment: One commenteI' stated that 
the rate categories were ill·defined but 
offered no suggestions for impI'Ovement 
and stated that the categoxies were not 
based on the statute, P..nother 
commenter stated that mOl'e categories 
should be used. but did not elaborate .. 

ResponsB:' In the absence of fur'thel' 
elaboration and 9uggestions we believe 
the categOIies are sufficiently clear and 
distinct and adequately encompass the 
type of hospice care described in the 
statute" 

(a) F.autine Home Cal'e Pa}ment .. 
Com,nent: In the proposed regulations 

a Ioutine home caxe rate was to be paid 
for each day in which a Medicare 
patient was at home and not receiving 
continuous care Specific comment was 
sought on the issue of whether it would 
be more desirable to use a pex' visit 
payment proceriUIe (under which 
payment would be made only when 
services ale provided) 01' the proposed 
per diem appI'oach" We received eight 
comments advocating the per visit 
approach because commentex'S felt that 
the pel' diem approach was more plane 
to fraud and abuse. the pel' visit system 
would enable payment to be more 

closely tailored to patient care needs 
and would permit payment for multiple 
visits in the same day, Moreover. 
several of' these commenteI'S seemed 
satisfied with the per-visit appr'oach 
because it is consistent with CllII'ent 
home health agency reimbursement 
policies 

The five commenters SUPPOlting the 
pel' diem approach all stated that this 
mechanism was mOl'e consistent with 
the hospice concept of care. 

Respon,se,; We have decided to adopt 
the per diem approach. as specified in 
the proposed rule, This decision is based 
on ow:' belief that the per visit system 
introduces an incentive to prOvide 
additional services and is more complex 
than the pel' diem approach, We also 
intend to monitor the frequency of home 
seIvices furnished to hospice patients to 
detect instances in which patients might 
be underseIved" Substandard selvices 
would be a ground for exclusion fmm 
palticipation in the Medicare program, 

(b) Continuous Home Care Rate. 
Comment:' We received 13 comments 

regarding the payment late fOI' 

continuous home care .. In the ~TR.."I., we 
estimated the cost of providing 
continuous care foI' a 24-how' Dellod. 
and divided the daily rate into three 
smaller intervals for bi1ling pW'Poses 
Thus. we pmposed a specific payment 
amount (the mean within each inteIval) 
for' each of the follOwing inteIvals of 
care: 8 to 16 haws. 16 to 20 hours. and 20 
to 24 hows. The majOIity of these· 
commenteIs objected to the fact LfIat a 
hospice can never receive the full rate 
foI' cal'e delivered foI' 24·hour period, 
These commenteIs all uIged HCF'A to 
pay the full I ate fot, 24 hOllI'S of care" 

Additionally. one commenter 
suggested that the 3-16 how interval be 
divided into two 4-how' intervals 

Response: We agree that. after the 
threshold for recognition of continuous 
home care has been met. payment to the 
hospice should relate more diI'ectly to 
the number of how'S of care actually 
provided" We are changing the 
regulations to establish an howly rate 
for continuous care We will retain the 
proposed I'equirement that in order to be 
paid at the continuous home Care rate a 
minimum of 8 hours of care must be 
provided TheI'efore, the minimum rate 
for continuous home cale will be the 8-. 
how· threshold multiplied by the hourly 
I'ate, Fat' each additional hour at' pOI1ion 
of an how'. the hospice will be oaid on 
the basis of the ho"-t1y rate.. . 

(e) inpatient Respite Rate .. 
Comment SeveIal commenters took 

issue with HCFA's use of SNF costs as 
the base for Ll],e ir.patient respite rate. 
Most of these commenters stated that 
SNF ot' ICF beds weI'e not available in 

their' communities and that the rate 
would not covel' care fmnished in 
hospitals A few commenters suggested 
that HCF A develop a separate inpatient 
respite rate when this type of care is 
furnished in hospitals .. 

Response,;' We believe that it is 
appropriate to base the respite rate on 
SNP costs In ow' view. respite cale does 
not necessitate an acute hospital level of 
care" and it would be inappropriate to 
eneow'age proviSion of this care in acute 
hospitals" We believe the I'espite care 
rate should reflect the level of care 
needed. and not the site in which it is 
pI'ovided" 

(d) Genel'Giinpatient Rate. 
Comment:' Only a few comments were 

received f'egarding the payment 
procedw'es for general inpatient care 
One comment suggested that we pelmit 
a specific rate for inpatient CBI'S fOI non· 
hospital based hospices since it was felt 
that BIl'anging for hospital care would 
be more costly than inpatient cal'e 
furnished in hospital··based hospices 

Respon.se:' '-IVe believe that it is most 
appropriate to base the general inpatient 
care rate on the cast experience of 
hospital··based hospices because those 
data actually reflect the unique cost 
experience of' hospice inpatients" This is 
true because actual cost data were not 
collected undeI the demonstIation 
project foI' inpatient care provided to 
patients of home health based hospices 
Rather. costs were imputed for this care 
on the basis of the cost of care 
expelienced under Medicare for its 
patient population in general. On the 
other hand. actual costs were collected 
fr·om the hospital-based hospices .. We 
believe that these cost data that reflect a 
unique patteln of ancillary sexvices that 
can be diI'ectly associated with hospice 
cale, ale the most appropxiate meaSUI'e 
of the cost of hospice inpa tient care, 

Nevextheless. we I'ecognize that 
hospices which aI'e not hospital-based 
may have some difficulty ananging foI' 
inpatient services at a rate equal to the 
hospital's cost for those selvices" As 
discussed below. based on new data. we 
now calculate the cost of inpatient 
services to be less than that included in 
the proposaL It is impossible to cOr.1pute 
what. if any. pI'emium over these costs 
might be exacted by hospitals furnishing 
inpatient services to unassociated 
hospices .. This would probably depend 
on local conditions. 10 allow foI' further 
review of this question. we aI'e retaining 
the inpatient I'ate at the level proposed. 
which. in light of the new data and the 
few comments addressing the issue. 
appeal'S to be adequate even for 
hospices that are not hospital-based, 

3. Determination of rotes 
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(a) Rautine Home Care Rate, 
Comment:.' The majOIity of those 

commenting on the !'Cutine home cale 
I'ate took issue with QUI' decision not to 
apply an adjustment fOI the effects of 
inflation. because the data base was 
from 1981 demonstration casts" 

Response;' We agree wILl:I these 
commenters and have increased the 
home care rates to reflect inflation 
between 1982 and 1984 as measured by 
MedicaIe's home health care market 
basket index for that period 

Comment: A few cornmenteI'S took 
issue with specific cost components of 
the f'Outine home care rate, particulady 
dmgs supplies and equipment, These 
commenters expressed the view that the 
amounts allocated fot these components 
weI'e inadequate, 

Response: We have carefully 
reviewed the demonstration data 
available at present and have concluded 
that these amounts are the best 
estimates available of the cost incUIred 
and have adopted them fa! the final 
regulations" We note that the effect of 
the geneIal inflation update has been to 
increase the amount allowed for these 
items, 

Comment;' One commenteI stated that 
the drug cost component was artificially 
low sinca demonstration patients <nay 
have billed prescription charges outside 
the demonsu'ation (e,.g". to otheI third 
party payoI'S, Medicaid 01' may have 
paid for drugs out of their own 
resources)" 

Response: We have used the drug cost 
data from the HCFA demonsuation 
project in calculating rates for these 
final regulations because we have been 
unable to verify that the practice 
described by the commenters occwred, 

(b) Continuous Home Cal'8 Rate 
Comment: We received two specific 

comments on the calculation of the 
continuous home care rate that claimed 
the calculation was inadequate because 
the rat; was based on demonst1ation 
data that reflected the costs fOI a variety 
of disciplines. while the proposed 
r'egula tion l'equir es tha t the 
preponderance of care be nursing 

Response:' We do not believe the 
methodology is flawed because ther'e is 
no requirement L~at care be exclusively 
nUl sing care nor aI e the seIvices of a 
registered nmse Iequired Consequently, 
the comments were not accepted. 

(c) Inpatient Re.spite Rate 
Determination" 

Comment: Two commenteIs suggested 
that we include a component fOI' the 
administrative and general cost of the 
hospice in ow' calculation of the !'ate 
Jecause of the need foI' the hospice to 
coordinate and aI'I'ange for such car'e, 

Response:' We believe this cost has 
been incorporated in the component for 
the daily C08t of the interdisciplinary 
team .. Sinee inpatient respite care was 
provided to less than 1 percent of the 
patients during the hospice 
demonstration, ow' data do not permit 
us to further' estimate the amount of this 
cost component at present, 

[d) General Inpatient Rates 
Comment;' Two commenters took 

issue with the base llsed in the 
calculation of the Iate (1981 hospital 
based hospice operating cost $221). Both 
of these commenters suggested that the 
coneet figure was $335, 

Response: We believe that this 
comment, which is not accurate. 
resulted fI'om a misunderstanding of the 
preliminaIY I'esuits of the hospice 
demonstration project.. The conect 
figure was as described in the 
calculation. and the same methodology 
has been used in deriving the routine 
operating cost component in these final 
regulations" 

Comment: Several commenters 
objected to the adjustment made in the 
calculation that reduced the incUII'ed pel' 
diem routine cost by 29 percent to 
reflect the relationship of the cost of the 
hospitals which wer e used in the 
demonstIation to Medicare average 
routine cost, These commenters 
expressed the view that the per' diem 
routine costs for hospice inpatients 
would not necessarily be the same as 
toutine costs fOl' non~hospice patients 
and therefore. the adjustment was 
questionable. 

Respon.se,: lhe purpose of the 
adjustment was to reflect'the fact that 
the mutine costs of hospitals in the 
demonstration were 29 per'cent higheI' 
than the average Medicare hospitaL The 
nature of routine costs is such that they 
do not vary significantly fI'Om one 
patient gI'OUp to another, 1he incuned 
cost in the demonstration far the routine 
care component is. theI'efore. a 
reflection of the hospitals used by the 
deJI1onstration hospices Because we 
would not expect hospices to use this 
same distribution of hospitals after' the 
benefit is implemented, the adjustment 
to the Medicare average cost is 
apPI'OpIiate" We note that the use of 
ancillaxy services which may be 
expected to vruy by type of patient has 
been adjusted to reflect the expeIiences 
of the demonsu'ation pr'oject. 

4. Limitation on inpatient c'are" 
Comment:' Numerous commenters 

suggested that we delete the pmposed 
limitation on inpatient care days 
descr;bed in § 418.,302(f) of the pr'oposed 
I'egulations, That limitation was to be 
applied to payment for inpatient care 
days in excess of the percent specified 

in the statute" Ihe statute (section 
1861(dd)(2j(A)(iii) of the Act) specifies 
that a hospice must assure that it does 
not exceed 20 peI'cent of the aggl'egate 
number of days of hospice care provided 
to Medicare beneficiaries during any 12 
month period 

Response,: We are not accepting these 
comments and aI'e retaining this limit 
because we believe a hospice should not 
be rewarded through the reimbursement 
system for exceeding the statutOlY limit 
By making the 20 percent limit a 
mimbur'Sement limit, the regulations 
pIovide an incentive for hospices to 
remain in compliance with the stat~tOIY 
requiI'ement, We do not believe that 
costs attIibutable to excessive inpatient 
days are necessary in the efficient 
deliveIY of hospice seIvices, 

We are" however, making a change in 
how the limit is applied in order that the 
hospice may receive payment at the 
mutine home care rate for those days in 
e:Xcess of the 20 percent limit. rather' 
than being denied payment entireiy as 
was the case in the proposed rule 
Interim payments made to the hospice 
for inpatient caI'e will be compared to 
the new limit as follows: 

[a) The maximum allowable number' 
of inpatient days [this includes both 
general inpatient and inpatient respite) 
will be calculated by multiplying the 
total number of days of Medicare 
hospice care by 0,2, 

[b) If the total number of days of 
inpatient care fuInished to Medicare 
hospice patients is less than or equal to 
the maximum, no adjustment will be 
necessary, 

(c) If the total number of days of 
inpatient care exceeded the maximum 
allowable number. the limitation will be 
determined by: 

(1) Calculating a ratio of the maximum 
allowable days to the number of actual 
days of inpatient care. and multiplying 
this ratio by the total reimbursement for 
inpatient care that was made, 

[2) Multiplying excess inpatient care 
days by the routine home care Iate 

[3) Adding together' the amounts 
calculated in (1] and (2) above, 

(4) Comparing the amount in [3) above 
with interim payments made to the 
hospice for inpatient care dUIing the 
"cap period" 

Any excess reimbwsement must be 
refunded by the hospice, 

5. Hospice cap, 
Comment:' Several commenters took 

issue with i 418,309 of the PI'oposed 
regulations which described the hospice 
cap .. 'These comments dealt with specific 
services that are subject to the cap. 
indexing of the cap for' regional 
variations. and exceptions to the cap, • 
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Response: Pub .. L 98-90 modified the 
cap fOimula set forth in section 1814(i) of 
the Act, The !'evised cap amount is 
$6,500 foI' the first year of the benefit 
inflated annually by the percentage 
change in the medi.:::al care component 
of the Consumer Price Index fIJI' .• A..ll 
Urban Consumers (CPI] .. The revised cap 
is not subject to ii1.dexing for regional 
variations. as WaS the case under prim 
law .. 

We would also point out that all 
reirr.nUIsement to a hospice for hospice 
services. as defined in section 
1861(ddl(1) of the Act is subject to the 
~p, The!'8 is no a:.lthority to exempt 
physicians' services 01' other hospice 
sen"ices f:'Cffi the iimitatian. We beHeve· 
it is clear tmm the legislative history 
that the cap is intended to capture all 
costs associated with hospice care. FOI 
example, the committee repoIt (H, Rep 
No. 98--333. 98th Cong .. 1st Sess. 1. 
(1983}J that accorr.panied the 
amendment that raised'the cap-to $6,500 
stated explicitly that the"· • * intent of 
the cap was to ensw'e that payments for 
hospice care would not exceed what 
would have been expended by Medicare 
if the patient had been treated in a 
conventional setting" Exempting some 
services from the cap would ciIcumvent 
this intention Finaily we believe that 
comments su~gesting that the costs of 
individual patients who requll'e costly or 
long-term hospice caI'e be exempt from 
the cap result fmm a mispeI'ception of 
the statute's requirement The cap is an 
aggIegate limitation. not a limit on 
payment for anyone individual 

6. Update of rates. 
Comment: Six commenters su~ested 

~hat HCFA adopt a specific mechanism 
for updating the payment rates on an 
anm.:al basis, These commenters 
expIessed the view that HCFA's plan to 
accumulate data from participating 
hospices for rate re",:ision would r'esuit 
it: hospice rates not being incI'eased fol' 
too lengthy a period 

Response: We have not accepted this 
c'Jmment.. In QUI' view. the use of a fixed 
index is not an appropriate method to 
1.!pdate rates, We intend to pmvide foI' 
the data accumulation and update, when 
wan'anted, as expeditiously as possible, 

7, Cost reports 
Comment:' Thr'ee commenteI'S 

suggested t,at HCFA collect cost data 
fI'om all ho~pices 
Response~ We are accepting this 

comment because we believe it is 
important to have as complete a data 
base as possible for· updating the 
payment rates and for use as a basis foI' 
evaluation of :"l:le hospica benefit in 
general. 

8. Othe~ 

Comment;' SeveI'al commenters 
suggested that we adopt a common 
audit and repOIting procedure for 
hospices which are part of anotheI 
Medicare provider 

Response;' In practice this wiil ocC"..u' 
since both the hosoice and the related 
provideI' will usuaiIy deal with the same 
intelmediaIY The intermediaIY will be 
responsible fol' 8sswing that costs ale 
allocated cOI:::'ectly from the parent 
provide!' and that services are billed 
cOII'ectly, 

Comment:' Other commente!s 
suggested that we use a periodic interim 
payment procedure" in which the 
u'ltermedialY would calculate .3. fixed 
monthly payment and adjust for" actual 
utilization 

Response:' We believe the use of a 

the threshold amount for an 
intermediary hearing be reduced from a 
minimum of $1 000 in controversy to 
$100. 

Respon.se,:' We did not accept these 
comment.s. because a reduction would 
increase the number (and admmistmtive 
expense) of these heaIings and the 
current figUI'e has worked well far' other 
pt'Oviders, such as home health age!1cies" 

Commer:t:' Several commenters urged 
that appeal pr'ocedures be described 
more completely, 

Response,: We agree that mote 
detailed pI'ocedures would be hdpful 
,A..s in the case of other provideI' ap;leals, 
we will provide a mere detailed 
description in program ma:r..uals ar..d 
instructions, 

prospective payment system will enable L .. De,signation oflntermedial'ies 
us to make timely and accUIate Comments: A number of cornm€nts 
payments without the use of 0. periodic were received about the designaticn of 
interim payment system, a intermediaIies to serve hospices, Some 
J. Copayments commenteIs suggested that hospices 

Co.71ment: Eight commenters should have the option of being se,ved 
suggested inclusion of a proviSion foI' by HCFA's Office of Di;:-ect 
repayment of bad debts, as is done for ReimbUIsement, OtheI' comm!'nts 
other Medicare providers suggested gJ'eater hospice choice of 

Response:' We are not including this inter~ediar-ies One comrnenteI' 
plovision foI' two !'easons. First we suggested that HCFA deSignate a 
believe t..1.at L"-e amount of unpaid smalleI' number of hospice 
Medicilre copayments on outpatient intermediaIies so tnat they could 
drugs and inpatient I'espite care ale apt concentrate resources on hospice 
to be negligible" The copayment on claims, 
outpatient drugs is the le5SeI' of 5 Res~nse: We have adopted the 
percent of the cost of the chug, Cr 55 00 ' suggestion of the commenteI' who , 
pel' prescliption The copayment o~ 1 ""I...Yfl proposed, a ~malle~' n,uI?ber of hospIce 
inpatient respite caIe, which was /' m~e!medlanes" ThIS IS lIT accordance 
fumished infrequently during the ~1'" \ Wlth the statute that expressly. 
hospice demonsTIation, is ~ per day auth~nzes ~e Secret.aI~ to aSSIgn , 
We expect that the amaunt of hasp,lces to rnteI~edIa~es, alth?ugh It 
uncollected copayments would be fairly I"eqUl,res due conSIderatIOn b~ gn.,en to 
limited and it would not he cost hospices whose paIent orgamzatlOns 
effecti;e to establish a separate use a diff~I'ent inteImediary Aft~I 
admirusu'ation mechanism for tracking reev~luatmg ?UI' proposal to deSIgnate 
and payment of specific noncoUections one mteI'I~edIaIY per State to seIve. 
Secondly, since no deductibles Or freestandmg ho~plces. w: h~ve deCIded 
copayrnents weI'e imposed on Medicare to use only, two tnteImedianes, because 
patients during the demonsTI'ation" we of th~ I'elatively few fI.'e~standlng " 
ale not able to calculate an amount by hospIces" "y~e aI'e I'~tammg the prOVISion 
which to adjust the pI'ospective rates for that a, ha~pIce that IS a part of anotheI 
estimated noncollectlon, oI'garuzatlOn 01' agency alI'eady 

Comment: One commenteI' suggested paI~cipating in Medic,are will ~e l.. 

the copayment !'equi~'ement be serv~ced by the same mte:m~dlarr..,Lat 
eliminated. because of the financial services ~e paI'ent orgaruzation .. Vlte 

hardship it might impose on have, c?~tinue~ to exclude the , 
beneficiaIies. pOSSIbIlIty of either a. freestanding or 

Response:' 1he ccpayments ale pI'ovid:r-base~ hospic~ being served by 
statutoIY I'equiIements specified in the Office of Du'ect Re,unbw'sement 
section 1813(a)(41 of the Act and theI'e is because" as we note~ In the NPR.~, we, 
no authOIity to eliminate them, have pIoposed to reduce the numOer at 

K.. Appeals 
Comment;' A few commenters 

objected to the provisions in the 
pmposed regulations regarding appeal 
proceriw'es" Two commenters suggested 

providers dealing directly with HC}' ..... 
1he two designated intermediaries are 

Blue Cross of California and the 
PIudential InsUIanc2 Company of 
America" Blue Cross of California will 
serve freestanding hospices in those 
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States West of the Mississippi River and 
the P:lUdential Insurance Company will 
lerve fI'eestanding hospices in those 
,tates East of the Mississippi River', The 
entire States of Minnesota and 
Louisiana will be served bv Blue Cross 
of California, It is HCFA's 'intent that all 
hospices receive the same level and 
quality ofintermediaI'Y services, Based 
on the past performance of the 
designated hospice intermediaries, we 
believe they will have no problem 
handling their respective ,geographic 
areas and will provide a high level of 
seIvice to hosoices HoweveI', if a 
freestanding hospice believes it would 
receive more efficient service from the 
hospice intermediary other than the one 
serving its alea the hospice may submit 
to HCFA under the change of 
intermediary regulations at 42 CFR 
421,106. a request fOI a change of 
intermediazy o'om its selvicing 
inteImediaIY to the other designated 
hospice intermedia,y, HCFA will 
consider the request. If HO'A 
determines that the requested change is 
in the best interest of the Govelnment. 
the hospice's request fOI a change of 
inteImediaIY will be approved" With 
respect to provideI'-based hospices. the 
change of intermediary regulations. 42 
eFR ,;;'21.106. are applicable only to the 
parent pI'oviders of hospices" 

OUI' strategy of designating two 
ntermediaries to serve hospices is 

consistent with HCFA's policy of using 
an intermeciiazy configuration which is 
in the best interest of effective and 
efficient adminisa'ation of the Medicaroe 
pI'Ogram, With respect to the numbeI' of 
hospices. the Joint Commission fo[' 
Accreditation of Hospitals (lCAH] 
report of March 1983 estimated the total 
number of hospices to be 1145. with no 
more than 471 freestanding" The TCAH 
further estimated no more than one-half 
of the 471 freestanding will participate 
in the MedicaIe program, Of the 
providel-based hospices. 437 are 
hospital-based, 219 aI'e based in home 
health agencies and 18 are based in long 
term care facilities, Since a relatively 
small numbeI oi fr eestanding hospices 
are expected to participate in the 
Medicare program, it is reasonable to 
expect a low volume workload from 
these facilities" The two intermediaries 
will develop expertise in the pI'ocessing 
of hospice claims that will lead to mOI1! 
unifOImity of payment throughout the 
countly However. if in the rutw'e HCF A 
determines that the volume of wOIkload 
gener'ated by ft'eestanding hospices. 01 

other considerations. wan'ant the use of 
,dditional intermewaries. HCFA will 
lesignate the additional intelmeruwies 
a service £I-eestand.ing hospices., 

IV, Final RegulatioDS 

We are adopting the pI'Ovisions set 
forth in the NPRM with the exceptions 
noted in the "Discussion of Comments" 
(section ill" above) as well as the 
foJlowlng changes .. 

A" Technical Changes 

In the NPRM. we PI'oposed technical 
changes to 42 CFR 405,310. 405330 and 
405.332" We are revising the changes 
that we had proposed to make them 
easieI' to read. We aI'e making 
additional technical changes throughout 
these regulations to coIt'ect dIafting 
eII'OI's. to clarify certain sections and to 
reflect changes in regulations that have 
occwI'ed since the NPRM was 
published. 

B Payment Rate.s 
In the NPRM we proposed that 

hospices would be paid one of fow 
predeteImined rates foI' each day in 
which a qualified Mewcare beneficia,y 
is under the care of' the hospice In 
calculating those payment rates. we 
used data obtained £I'om the Medicare 
hospice demonstI'ation project.. We also 
pointed out that the data we used had 
nat been finalized due to at least two 
factors" First. since patient-based data 
are not entered into the data files UJ."1ti1 

three months after the pa lient has wed. 
the data did not reflect the expeIience of 
all patients who received hospice caze 
dwing the COllI'se of the demonstration 
Secondly, the cost data used in the 
proposed rates were calculated from the 
1981 cost repor ts of the 26 
demonstration hospices" These Iep01ts 
were in the pI'ocess of being audited and 
therefoI'e. the reported costs could 
change somewhat. 

A summaIY of the payment rates 
proposed in the NPRM follows: 

1 Flouune Home Care (per day) __ . .$S3 17 
2, ContInuaJa HorN ear.: 

Toc.I c:ontinucuI ~ ras..",_ ..• ,,_ ... __ "_._, :311 96 
8 up to 18 hoUrint8l"4!_ 155,98 
16 up to 20 hou'imer'wtII_.. 233..97 
20 ttYough 24 hour M'TUIrVai __ ,.,,_" ___ '" __ ""_." 285,96 

3 Jnpaoent Respne Cant (pet day) 61 65 
" Gerw1U !np.a1Mf'( Care (per day) 271 00 

The payment Iates proposed in the 
NPRM: were based on demonstration 
hospices' 1981 cost repOIts and the 
experience of Medicare patients in the 
hospice demonstration for whom data 
were available at the time the proposed 
rates were calculated" We now have 
data available II'Om the demonstration 
hospices' 1982. cost I'epoI'ts and data on 
3889 patients who entered the 
demonstration since October 1, 1980 (the 
inception of the project) and who died 
by April 1. 1983, We have used these 
later data in recalculating the home care 

payment rates" We have also 
incolporated in the methodology used 
foI' calculating these ['ates several 
refinements that were either suggested 
by commenteI'S or that were made 
possible by the newer data" 

The new hospice payment rates are 
calculated as follows: 

1. Routine home care rate .. 
The following changes were made to 

the l'Outine home care ra te: 
a, Average cost pel' visit figw'es fOI 

nw'Sing. home health. and social 
service/therapy visits wer1! recalculated 
based on 1962 cost data £rom the 
demonsa'ation" AveI'age visits pel' day 
foI' each of these three components were 
also lecakulated based on the larger 
patient sample. but limited to include 
only utilization that occwI'ed within the 
first 210 days of patient stays. This 
adjustment was necessary because 
there was no limit on the number of 
benefit days undeI' the hospice 
demonstration" 

b" We have added a cost component 
to the rate 11!presenting the cost of 
I'espite care delivered in the home" In 
the pI'oposed I'egulation, we did not 
provide fOI a separate home I'espite care 
{'ate because the cost of a day of home 
respite care closely approximates the 
cast of :l.'Cutine home cara, Since t.'len. 
however, we have analyzed the costs 
associated with home respite care and 
developed a factol' for inclusion in the 
I'Outine home car1! rate that explicitly 
compensates the hospice fOl this care" 
This amount was calculated by dividing 
the home I1!Spite cost per patient by the 
average numbeI' of routine home care 
days in a typical hospice stay 

c" We have recalculated hospice 
interdisciplinaIY group costs based on 
1982 demonsa'atian data and have 
allocated this cost over the entire 70 day 
length of slay 

d" The 1982 data on the pel' diem cost 
of drugs. supplies and equipment is not 
available" Therefore, we have used the 
cost figw'es based on the eallier patieRt 
sample afte! updating for inflation to 
1982., 

e As a result of comments, we have 
increased the routine home C8l'e rate fat' 
inflation £r'om 1982 to 1964, ro adjust foI' 
inflation. we have used a mmket basket 
index developed fI'om the price of goods 
and seIvices pW'chased by home health 
agencies. This is the same maIket 
basket iIfdex developed foI' use in 
connection with 1vfedicaze limits on 
home health costs., 

f, A cost component was added 
r"p,,,senting hospital outpatient charges 
foJ' services such as palliative radiation 
and chemotherapy. UndeI' the hospice 
legislation these services will have to be 

1 

• 

• 
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provided through the hO"llice .. We have 
estimated the aveI'age daily cost af these 
services based on a sample of Medicare 
patients who died fI'Om cancer in !:;-aQ 
inflated to 1984 .. 

The revised calculation of the routine 
home care rate is as fellows: ---,"'" 
NufsIng. __ •... 65:ro 2Z3 
Home Haann_ ........ """_ ..:2]!) Zf{7 

Soc. Ser.iThefapy _,." •. _ ... _. 64 ~. Q4S 
Home 1'8SOII8._, .. _ •• , •••.. 

j~~ .-'''---,-_.,-
Drugs._ ...... ' .• --"" ................... .. _._ .. 
EQUI~ ._.... . •• _ •• ,._._.,_ •.... ,_, .. __ ••••• 
o..1p4tli1f1t: h;:)s;;mli :7<-~ (l982 ::cr!>er.I) .•.• __ . __ , 

Subtotal .......... _M~_"_.'.". __ ._"_ ... "., _ .. , 
Heme he:::l:i'l mar1cet bosMl1982 to 1980& _ •. ___ _ 

2. Continuous home care rate 

I.e,,!=! 
11.~ 

.. 0 
1.31 , ... 
'06 
4,02 ,,, 
2.'" ., .. 

)f; 1.1.1S 

We have I'evised the pIocedures IoI' 
payment.of the continuous home care 
rate as desClibed in section TIl 12.b, 
Additionally we have ",calculated the 
rate based on the newel' demonstration 
data. 'The following changes in the 
calcula tion were made: 

a The cost and utilization 
components of nursing and therapy 
were updated bassd on 1982 
demonstration data" 

b" The cost per day for drugs. supplies. 
and equipment was updated for inflation 
to 1982, 

c. Interdiscipllnary gI"up costs pel" 
patient were recalculated based on 1982 
cost data and allocated acI'OSS the 70 
day aver'age length of stay to yield an 
updated average cost per day" 

d" The continuous home care late was 
inc'eased for the effects of inflation by 
using the Medicare IIlBlket basket index 
developed fOl' use in connection with the 
MedicaI'e limits on home health costs. It 
measw'es the inCl"eases in dle plice of 
goods and services pW'chased by home 
health agencies 

The revised calculation is as follows: 

/Ih.lf!:ing. . $12.60 per hour ,_... '24 
~ •. __ ,. 60414 pa YIIIIl............ • oe """'- ...................................... _ .... _._ ....... _.-
~ .. . 
E~_ .. , .. __ .... 
Ir._~.wy~"_, ... 

=40 .... 
Z23 
:3 H! 
127 
~ .. 

SublOtaI._. ___ • ___ ,. __ . ,_._ .........•.... 3213i 
Home '-Itt! marXl:IC basM111982 to 1964 ... ". __ •• _., X1.1H' 

Tcuv Comlnuous c.. RaIe-~. __ ._ .. __ ._ .. _, 36&.57 

Rate 10f 8 I'!oufs of CQrninuoua Care _ .. __ ..... " 119,515 
~,.. •... ___ ... _ ... _ .. _ .. ___ .. _._._ ....... _.. t~ 

3." Inpotlent respilB rote. 

We made the following adjustments to 
the inpatient I'espite rate .. 

a", The 1982 per diem cost data for 
drugs. supplies. and equipment is not 
avallable." TherefOo ..... the CDst per day 
based on the earlier pa tient sample was 
used after updatiag for iru1aticn to 1982. 

b Interdisciplinary group costs per 
patient were recalculated based on 1982 
cost data and allocated aCI'OBS the 70 
day aveIage length of stay to yi(':d an 
updated average cost pet' day., 

c .. The in.-i-"J.auQn facto!' we used is a 
market basket l..'"lde."'( that reflects the 
chaoges In the prkes of goods and 
seIvices purchased by skilled nw'sing 
facilities (SNFS) from 1982 to 1984. 

The revised calculation is <is bllows: 

SeMce eoefI!Xjnent f Cest per 

-----------------------:' ~ 
1982 mean routine cost per day !a' SNF __ J "",,85 
0Uy COSI of suppIies., drUgS., and ifrt~ i 
~.--......•...... ,.-.. ,,--.. --.-.-... -.... --~ 

SuOtclat. __ .• _~ .. ___ ... __ ......... , ,_ ............ ~ 53,43 
SNf trWUt baaec 1SS2:o 1984 ...... ___ ... _._.~. 

SutllCtIIt ______ • __ , ............................ i 58..2Of 
1asI 5 peran: ~ _ .. _ .. --_._ •... _ ... J -2.91 ,-----

!npaDent ~. R.se ................. _ .... .j 55.33 

4"" General inpatient rare. 
in the NPR.'>!. we proposed to pay a 

hospice a geneIal inpatient rate far 
inpatient care for pain control at' acute 
01' chI'onic symptom management. The 
proposed rate was $271. which was 
compIised of a $171 component for 
routine care. $45 fOI' ancillary services 
and 555 fot' inflation since the data were 
based on 1981 demonstI'ation costs" 

We ,ecalculated the late using the 
1982 cost data and adjusted the rate to 
Include explicit I'ecognition of dally 
interdisciplinary group costs" These 
changes would I'esult in a geneI'al 
inpatient rate of $255. which is 
somewhat lower than that proposed" In 
light of the concern. discusoed above. 
that non-hospital based hospices may 
have to aITange for inpatient CaI"e with 
hospitals at a highe, rate thac the cost 
actually incllII'ed by the hospitals. we 
have decided to I'etain the proposed rate 
of $211.00 pending the acquisition of 
additional information with which to 
evaluate whether a different inpatient 
rate is appropriate, The rate was 
calculated as follows: 

HosI::IitII' t.ed !'IcspioI: rouIine opn;ing CDSI ,..a.,._._- 171,00 
~ 0CIIt,.. 03y:, IrQAa 0IiN,1Oi .......... __ . ... .. 

~_._. __ ._ ...•• _._ ... _ .• __ •... __ •. _ •• _ 2115.0Il 
!rn'aat ~ 19&4 ... ' __ ._"_""_ .•. _. __ .__ 1~ 

Genenaf!npl2i.n; c.. Raa .. _._._ .... _._ m,QCI 

C. Local AdjustmeIlt.of Payment Rates 

In the NPRM. we proposed to use a 
mechanism for the local adjustment of 
the payment rates- to reflect the 
differences from area to area in wage 
levels. Because hospice care is rela tiveiy 
labor intensive. this local adjustment is 
necessary to pennit payment of higher 
;ates in Breas with relatively high wage 
levels. and propoltio...,ately lower rates 
in areas with wage leveis beiow the 
national average, lhe methodology used 
in calculating the dollar amount of each 
rate subject to the wage inde.'t remains 
unchanged" The fa-Hawing wagel 
nonwage propm:ucns published in tl:~ 
NPR.\.i will continue to be used, 

Rate 
! W&ge ! i'oOil· .... aoe 
I comconent , ~OOt"el"'l 
! !~cer.G ! ~c..~ 

68,,11 I 
68" I 61.26 
ao.n 

31~ 

,,'" 
3874 
19.23 

I~ ~ ~ 10 !Nr SNF cost CClmpcnent 
upQ8lIIId; 'cit !FlilGm. 

a W~ ~I!cable _ 10 the routIM CO$! ':;¢r'Ipc"gm 

ts214. 78) 0N1 an.. IIPdIItlI'I9 lOr mlaoon. 

In calculating the amount of each I<ite 
to be adjus.ted. we multiplied the 
natioz.al rate by the apPI'opriate pOIticn 
fmm the table above .. In the case of the 
inpatient respite rate. the pl'OcedUIe was 
applied only to the SNF cost component 
afteI'updating for inflation ($48,,89).. In 
the case of the general inpatient I'ate 
the PIocedUI'e was applied only to the 
routine cost component. after updating 
fa, inflation ($.."14 .. 78).. Again" this is 
consistent with the methodology used in 
the p'''posed rule. The follo'"'ing table 
shows the amount (In dolla.:s) of each 
rate subject to adjustment by the wage 
index. 

Ao¢Ine home eare. ___ ". $46.25 S31,,18 $1447 
Cotmr.t.~ I'Dn8 CIN .•.• _.. 358.&7 2<MJ."", 1 t2,23 

:= =~~~~:::::~i!_Z1_S;_::...l __ ,;;_,,:..L __ ~_"'_ 

The wage indices that apply to the 
hospice benefit al'e the same as- those for 
the Medicare prospective payment 
regulations for inpatient hospital 
services published in the Federal 
Register on September 1. 1983 (48 FR 
39871-39875). Tables 4a and 4b., In the 
NFRM, we had propoS<!d a wage L,d." 
that related the wage levels In each 
Standard Metropolitan Statistical AI"a 
(SMSA). New England c"unty 
Metr"!'<llitan Area (NECMA) and lUIa! 
area within a State to a national nOlm of 
1.0., HoweveI. on June 30.1983. the 
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Executive Office of Management and 
Budget [EOMB) began using 
Metropolitan Statistical An,as [MSAs) 
instead of SMSAs, TheI'efole" the 
indices published in the cited tables 
I'eflect this reciesignation of metI'opolitan 
areas" and relate the wage levels in each 
MBA and 11.11'81 area within a State to a 
national nOIm of 1 0., 

In applying the wage index to the 
hospice rates. we will not appjy an 
index lower than 0.,8" We are using this 
"fiooI''' on the index to take account of 
those localities (lural areas in five 
states] that have cunent indices below 
this le",-el. We recognize that hospices 
will need to attract and retain sufficient 
skilled staff to provide the hospice 
benefit. and we believe that use of an 
index below 08 will unduly jeopardize 
the availability of the benefit in these 
areas, 

D, Hospice Cap 

Section 1814[1) of the Act imposes an 
aggregate cap on Medicare payments to 
any hospice" The aggregate cap amount 
for any given hospice is established by 
multiplying a cap amount by the number 
of Medicare beneficiaries who received 
hospice seIvices dwing the year, Based 
on the provisions of the statute pIior to 
August 29, 1983" we included in the 
l'o'PRM an estimate of $4.232 as the 
average cap amount pel' beneficiary for 
the first year of the hospice program, 
Since the NPRM was published. 
Congress has amended section 1814{i) of 
the Act regarding the cap amount to 
specify a cap amount of 56.500 pel' 
beneficiary, The statute provides. as will 
these final r-eglliations, that the new cap 
amount be adjusted for increases 01' 

decreases in medical care expenditures, 
Section 1814[i)[2)[B) of the Act specifies 
that this adjustment must reflect the 
percentage increase or decI'ease in the 
medical care expenditure category of 
the Consumer Price index [CP!) for all 
urban consumer'S (US .. city average). 
published by the BUI'eau of Labor 
Statistics [BtS). from March 1984 to the 
f:.!lh month of the accounting year, The 
statute as amended does not provide 
far the regional adjustments to the cap 
that were included in the statutoty 
la!'l.guage plioI' to August 29, 1983" 
Therefore we have deleted pl'Ovisions 
fm regional adjustments that were 
included in the NPRM The $6 500 cap is 
a national cap with no regional 
variations, 

As specified in the NPRM. il is nol 
necessaIY to make the cap calculation 
specific to each hospice's fiscal 
reporting yew:, Rathel', since the 
program began on November 1. 1983. we 
will calculate the cap for each hospice 
for a period beginning on November 1 

and ending October 31. [Since the 
appropria te CPI factor is not published 
by November of each year. hospices will 
not know the exact cap amount at the 
beginning of each reporting period,,) The 
cap amount will be adjusted to account 
for changes in the cost of medical care 
caused by changes in the economy fOI 
Malch 1984 to the fifth month of the 
accounting year" 111e total payment 
made for' selvices fumished dming this 
pellod will be compal'ed to the 
aggregate cap fo[, this peIiod" 

In the NPRM. we used the length of 
stay data collected th",~h the 
Medicare hospice demonstration pl'Oject 
to determine the point at which to 
include a beneficiaIY in calculating the 
hospice cap amount, In the NPRM. the 
mean number of hospice benefit days 
equaled 44 days., Based on the more 
Iecent data available. the average length 
of hospice stay is now estimated at 70 
days" Therefore. for pwposes of 
calculating the hospice cap, the hospice 
should count beneficialies who filed an 
initial election to receive hosoice care 
after September 27, which is iess than 35 
days before the end of the cap pellod. in 
the subsequent yeal'" This figure 
represents half of the mean length of 
stay in the demonstI'ation project. Thus. 
the cap will be calculated by multiplying 
$6500 by the number of Medicare 
beneficiaIies who: 

(1) Have not previously been counted 
in either anothel hospice's cap or 
another repoIting year. and 

[2J Have filed an ejection with the 
hospice dwing the peIiod beginning 
after September 27 of the previous year 
thmugh September 27: of the cun'ent 
yeal, 

The statutory exception to t.lJ.e 
application of the aggregate cap amount 
for hospices that began operation before 
January 1, 1975 remains in these final 
regulations, 

V" Home Visits 
The hospice benefit is, in our 

judgment. matelially different in many 
ways fmm other Medicare selvices The 
vast majority of the services are 
performed in the patient's home. and the 
type of care specified in the benefit 
makes it clitically impoItant to assw'e 
that services are coordinated and 
delivered pI'Operly if quality of care is to 
be assuI'ed. As a result. we haVe 
determined that reviews of a hospice's 
records and surveys of its inpatient 
facilities are not adequate to permit a 
full assessment of hospice's compliance 
with the conditions of palticipation" We 
also believe that it is not feasible to 
base payment determinations solely on 
the basis of documents in the claims 
process" Instead. we plan to augment 

both the survey and certification proce!ls 
and the claims pI'Ocess by conducting 
visits to the homes of the patients to 
consult with them and with their 
families, The infOImation elicited will 
vary with the pwpose of the visit, 

Visits by representatives of the State 
swvey agency will be for the pUlpose of 
obtaining information concerning the 
conditions of participation" For example" 
they may wish to determine whethel' the 
patient received selvices consistent with 
the plan of care" whether volunteer 
visits took place and whether they were 
adeq!l8te, whether home health aide 
services were propedy supelvised., Of' 

whether the patient viewed the services 
as adequate" Visits will only be 
conducted with the consent of the 
patient and are not a condition of 
payment or coverage and may be 
declined if a patient does not wish to 
participa te, 

Visits by representatives of the fiscal 
intermediary will be conducted to 
assur'e that proper payment 
determinations are made on hospice 
claims" These visits will be conducted 
by medical review peIsonnel of the 
fiscal intermediaries who will be 
interested in leaming whetheI billed and 
provided services wer'e covered and. if 
so, were prOVIded in an amount 
adequa te to meet the needs of the 
patients" Some visits will also be made 
to determine whether hospice 
revocations were voluntarily made. 
Patients will not be visited unless they 
have signed a consent statement (that 
will be made available to them upon 
admission to a hospice program) that 
fully explains thell'right to refuse a visit 
and advises them that refusal to consent 
to a visit will not affect payment on their 
behalf fOI' hospice selvices. [Although a 
visit by intermediary medical review 
staff may result in adjustment of 
payment to a hospice. a beneficiaIY 
would be .ffered the pI'otections of 
Medicar'e's waiver of liability provision,) 

VI, Impact Analyses 

Executive DI'deI 12291 requires us to 
prepare and publish a reguiatOlY impact 
analysis for any I'egulations that are 
likely to have an annual effect on the 
economy of $100 miJlion 01' more cause 
a major increase in costs 01' prices. 01' 

meet other threshold CIiteria that are 
specified in that order., In addition" the 
RegulatOIY Flexibility Act [Pub. L Sf>-
354) I'equires us to prepare and publish a 
",gulatory flexibility analysis for 
regulations unless the SecretaIy certifies 
that the regulations will not have a 
significant economic impact on a 
substantial number of small entities" 
[For pUlposes of the RegulatOIY 

• 

• 
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Flexibility Act. small entities include all 
nonprofit and most fOI'-profit hospitals.) 
Under both the Executive Order and the 
RegulatOIY Flexibility Act (RFA), such 
analyses must when prepared., show 
that the agency issuing the regulations 
has examined alternati\'es !hat rrjght 
minimize unnecessary burden or 
otherwise ensure Ule regulations to be 
cost-effective 

i1 Cbanges from ,the VPR.\f 

As stated above. Vlte are adopting the 
provisions i..'"l the NPRM except as noted 
throughout this preamble. Most of these 
changes aI'e merely technical 
clarifications generating no additional 
economic impact on the pI'ogIam. 
affected providers, or beneficiaries (e"g". 
the professional management provisions 
under § 418 56) 

A few changes we have made to the 
NPRM provisions could I'esult in some 
additioncl.l administrative costs OI 
benefits to the progI'am" to hospices or 
to beneficiaries 

1 Negligible cost impact 
A pI'Ovision that could produce a 

negligible cost impact is the pI'ovision 
I'elating to cost lepOIting In response to 
several comments. we have decided to 
require that hospices submit cast reports 
to tl-te Sec-etar,-, We anticipate some 
costs to the provider to complete and 
settle their I'epO! ts, However, these cost 
I'eport! will allow us to CI'eate a hospice 
data base from which we can evaluate 
the program and update the payment 
rates 85 necessary 

2 Benefit. 
Several of the change. from the NPR.'" 

will also result in benefits. both 
quantitative and qualitative to the 
program. to hospices and to 
beneficiaIies Included among these 
provisions are: 

• Short telm Jnpatlent care-By 
requiring that general inpatier..t care he 
provided in a hospital. an SNF 01' a 
free!:!tanding ho~pice that meets the 
st:engthened conditions. we believe that 
bencziciaIies will receive mo~'e 
cO[flpre!:S!Dslve and higher' quality care 
than an ref setLng The program 
benefit5 by providing betteI' ca~e at the 
same payment rate, thus. incwring no 
additional C:Jsts in pr oviding an 
incI ea.sed ievei of cal'e 

• Fle~'U1['ed selvices-In the 
preamble, we enumeratad the basic 
selvices that a hospice must routinely 
make available an a 24-hoUI' a day basis, 
\'\'e believe that ciearly delir..eating 
CI Wcal from noncritical seI'vices will 
allow hospices to detelmine their own 
service mix and accompanying staffing 
8rL'angements to meet the specific needs 
of their patients .. This flexibility should 

allow for more cost··effective provision 
of care to hospice patients.. 

• Election statement-By permitting a 
reoI'esentative of the individual to sign 
the election ferm we want to assme 
access to hosoice services for' all 
beneficiaries ·who need this care, In 
n~aking this change. we hc!)e to avoid 
un.'"lecessary bUI'dens for the family and 
the patient L" receh ing care when the 
patient is incapable of signing the 
election statement. 

• A1edical supplies-In response to 
several comments. we are changing the 
condition of' partiCipation govelning 
medical supplies and drugs to allow 
family members to administer drugs to 
patients in accordance with applicable 
State and local laws, This change 
supports our objective of enabling the 
terminally ill patient to remain at home 
undel' the care of family members as 
long as possible lATe believe that this 
change will further involve the family 
with the care and treatment of theil 
family members 

3, Hospice cap 
AnotheI change from the NPR..\rf is the 

increase in the hospice cap from $4232 
to $6500 as mandated by Congress" 
Congress has established a hospice 
"cap" on the maximu."D. amount of 
I'eimbursement to each hospice pI'ogI'am. 
which will be indexed by the medical 
care component of the ConsumeI' PIice 
Index (CPI) 

We believe that this change in the cap 
amount will not influence our estimates 
of the effects of these provisions for two 
reasons" FilSt.. the cap amount is not a 
factol in Oiu' estimation process but 
opelates apart from the cost/savings 
impacts to constmin aggregate pr'Og:ram 
payments" Second. our demonstlation 
data indicates that the majOIity of 
hospice patients either die OI' ale 
discharged hefOI'e the hospice incurs 
patient care costs that appI'oach the cap 
amount, Therefore, we believe th.is 
incI'ease should not I'esult in any 
additional program expenditures" 

4. Payment rates, 
We now have data available from the 

demonstration hospices' 1982 ccst 
reports and data Gil those patients who 
enteled the demonstration since 
October 1. 1980 (the in(.;eption of the 
pI'oject) and who died by Aprill. 1983 
We have used these iater data in 
recalculating th.e home care payment 
r'ates .. Vt/e have also incorporated 
seveIal refinements in the methodology 
used for calculati!1g the rates that were 
either sugg,=sted by COI!!menters 01' that 
were made possible by the ne\'O'er' data 

The incorporation of the new data 
·,vith the me!!iadolc:;ic2.l ~€'fine:::ents 
results in a change in the FY 1986 budget 
estimate The F'Y 19S! and F'Y 1985 

budget estimates. as noted in me NPR..\1" 
remain unchanged, 1hus. the estimated 
budget impact of these final regulations 
are as foilaws: 

FY 1984-
FY 1985 
FY 1966 

CoS-IS in millions 

5 .. Fi:scaJ intennedJaries 
As noted above we are designating 

only two intermediaries to service 
freestanding hospices and the few 
hospices whose parent pI'oviders deal 
dhectly with ow' Office of Direct 
Reimbwsement. We believe that tb.is 
c..'ange hom the 0IPRM will not Iesult in 
any additional costs as we do not 
anticipate an incremental increase in 
claims pI'Ocessing volume due to this 
new intermediary configw'ation The 
two designated inteImediaries 
processing these claims should not 
realize a marked increase in their 
volume of claims as the workload f!'Om 
freestanding hospices is expected to be 
low. Also. ba5ed on the past 
pelfOImance of the designated hospice 
inteImediaIies. we believe that the 
intelmediaries will handle their 
respective geog:xaphic aIeas and the 
anticipated number' of freestanding 
hospices, and will continue to provide a 
high level of service to hospices, 

However, we will desjgna te 
additional intermediaIies to sel'vice 
freestanding hospices if we determine 
that the workload volume" generated by 
these hospices. increases significantly 

Finally, in the event that a hospice 
believes it would receive mOI'e efficient 
services nom the hospice intermediary 
other than the one servicing its area. it 
may request a'om HCFA a change of 
intermediaries, HCF A will consider the 
request and deteImine whether it is in 
the best interest of the Medicare 
program to allow the change, 

B PubliC Comments 

We recei·',"ed two comments on the 
Impact Analysis published with the 
NPRM 

One comrnenter inwcated that small. 
iUral hospices will not be able t'J Q 1ldHfy 
foI' ';"'fedicare reimbUlsem€nt because of 
the absence of a large population to 
dr<lw from. and resources and availal:le 
manpower to operate a facility tb,at can 
weet our certification standards. 

We believe that the law and these 
final regulations do not pI'oh:bit 
participation in the Medicare program 
by an organization that arranges far 
30:::2 sen'lces as lor.g as :t ?i:'ovides the 
care services directly, A hos~ice may 
arrange fol' noncore' services with other' 
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providers but may not participate in 
Medicare if it obtains the core services 
"'om another organization or agency, 
hus. it is possible that because of the 

,tatutorily mandated core service 
requirement. some self-designated 
hospices (whether they aI'e wban or 
Iural) may not be able to participate 
because of the personnel costs 
associated with obtaining employees to 
furnish the core services, However, it is 
ow' view that this potential situation is 
the I'esult of the statute and not these 
regulations that implement the statute. 

A second commenter challenged some 
of'the actuarial assumptions llsed in the 
cost estimating model. Based on the 
pI'ogI am experience of this one hospice" 
their patients experienced longeI lengths 
of stay in hospitals or SNF s. after cancer 
was initially diagnosed. than the 
average length of stay e"i.peIienced by 
hospice patients in our demonstIations, 
The commenter concluded that as a 
result of this experience. the MedicaI'e 
progIam should realize incI'easing 
savings. not costs. fi'om the hospice 
progI'am 

We have not accepted this comment 
fOI two reasons Fust. it should be noted 
that savings for the hospice program 
cannot be calculated on the basis of the 
avelage length of stay. The actual 
distribution of b.ospica length of stay 
.nd of hospital utilization by length of 

me priOI' to death must be used to 
aptw'e the relationship between 

.. lOS pice cost and hospital savings but 
cannot be used in the estimating 
process, Second. we believe that the 
commenter ened in extJ:apolating their 
pl'OgI'am's experience and limited date 
base to the entire Medicare progr'anl. 
The data undedying the actuaIial cost 
estimates was used on 3 consecutive 
years of MedicaI'e history file data and 
about 1 000 hospice pa,tients 
paI'ticipating in our demonsuation 
projects vVe believe that this large. 
more comprehensive data base provides 
a better means of estimating the effects 
of these provisions 

Summary 

. :l..s discussed in the pr eamble of the 
NPRM and this analysis. the major 
economic impact of L'rle hospice program 
is caused by statutOIY provisions and 
not this rule. "Ve have therefore. 
determined that this is not a major Iule 
under Executive Order 12291. Further. as 
required by section 2 of the Executive 
Order we believe that these final 
reguiations maximize net benefits to 
society and result in the least net cost to 
all affected parties" We have also sought 
to achieve the objectives of the statute 

ithout imposing unnecessary burdens 
n hospices and beneficiaries 

Therefore. we have determined. and 
the SeCl"talY celtifies under 5 U S . .G. 
605(b) of Pub. L 96-354 (The Regulatory 
Flexibility Act of 1960). that these final 
rules will not result in an economic 
impact of' $100 million 01' have 
significant impact on a substantial 
number of small entities, 

VII.. Information Collection 
Requirements 

Sections 416 22, 416.26,. 41856. 41858. 
418 .. 70. 41874. and 418.100 of this 
regulation. which involve repOIting or 
r'ecOIcikeeping requiI'ements. weIe 
appI'Oved by Executive Office of 
Management and Budget (EOMB) on 
October 20" 1983 in accordance with the 
Papelwolk Reduction Act of 1960 The 
EOMB approval number is OMB No 
~9Q3MAA2" v \ j ,,- ()"1)i/ 

Vill. Waiver of Delayed Effective Date 

As specified in section 122(h)(1)(A) of 
IEFRA the statutOIY amendments 
establishing the Medicare hospice 
benefit"· " "apply· to hospice care 
provided on OI after November 1. 1983. 
and befole October 1 1986" We cannot 
implement that statute until final 
regulations are in place, Because these 
regulations implement a new benefit 
and because they have been revised 
consistent with Quhlic comment. we 
believe that the -public interest is best 
selved by making these regulations 
effective without the usual 3IJ.day delay 
AccoIdingly. we find "good cause' fot, 
waiying the delayed effective date" 

List of Subjects 

42 CFR Palt 400 

Health facilities. Health maintenance 
organizations (HM"O). Medicaid. 
Medicare 

42 CPR Palt 405 

Administrative practice and 
procedure. Certification of compliance. 
Clinics. ConlIacts (Agreements). End·· 
Stage Renal Disease (ESRD). Health 
care .. Health facilities. Health 
maintenance organizations (H:MO). 
Health plofessions Health suppliers • 
Home health agencies. Hospitals. 
Inpatients. Kidney diseases. 
Labolatmies. Medicare. Nwsing homes. 
Onsite swveys" Outpatient providers. 
Reporting requirements. Rural aleas. X­
rays" 

42 CFR Palt 408 

Health facilities. Health maintenance 
organizations (HMO). Kidney diseases. 
Medicare, 

42 CFR PaIt 409 

Health facilities. Health mainienance 
organizations (HMO). Medicare 

42 CFR Palt 418 

Cotnsw'ance. Hospice, Medicare. 
Respite care" Volunteers, 

42 CFR Part 420 

Abuse Administrative practice and 
pI'ocedw'e, Contracts (Agreements). 
Conviction. Convicted, Courts, 
Exclusion, Fraud, Health care .. Health 
facilities" Health maintenance 
organizations (I1J...10). Heaith 
professions, Health suppliers. 
Information (Disclosure). lawyers. 
Medicaid, MedicaI'e. Penalties. 
Professional Standards Review 
Organizations (PSRO). RepoI'ting 
requirements Supervision 

42 CPR Part 421 

Adminisu'ative practice and 
procedure. Contracts (AgI'eements). 
Courts, Health care Health facilities. 
Health maintenance organizations 
(HMO). Health professions Infolmation 
(DisciosW'e). Lawyer, Medicare" 
Professional StandaI'ds Review 
Organizations [PSRO). Repolting 
requirements 

42 CPR Palt 489 

Clinics, Health caI'e. Health facilities. 
MedicaI'e PIovider agreements" Rural 
health clinics. TeIInination DIocedw'es" 

42 CFR Chapter IV is am~nded as set 
fOlth below: 

A The Table of Contents for ChapteI· 
N is amended by adding a new Palt 418 
to Subchapter B to read as follows: 

CHAPTER IV-HEALTH CARE 
FINANCING ADMINISTRATION, 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

SUBCHAPTER B-MEDICARE PROGRAMS 

Part 418-Hospice Care 

PART 40o-INTRODUCTION; 
DEFINITIONS 

The authority citation for Part 400 
reads as follows: 

Authority: Secs. 1102 and 1871 of the Social 
Security Act (42 U S,C 1302 and 139Shh), 

B, PaIt 400 is amended as follows: 
Section 400 202 is amended by 

revising the definition of "Provider" to 
read as follows: 

§ 400 .. 202 Oef1nitlons specific to Medicare .. 

"ProVIder" means a hospitaL a skilled 
nw'Sing facility. a compIenensive 
outpatient rehabilitation facility. a home 

• 

• 
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health agency. or effective November 1. 
1983 through September 3D 1986. a 
hospice that has in effect an agreement 
to particip:::lte in Medicare" or a clinic. a 
I'ehabHitation agency. or a pUblic health 
agency that has a similar agreement but 
only to fwnish outpatient physical 
therapy 01' speech pathology sexvices, 

PART 40S-FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 

Subpart C-·E~clu$ion .. Recovery of 
Ovel1>ayment, Uabillty of a Certifying 
Officer and Suspension of Payment 

C, Par t 405. Subpart C is amended as 
follows: 

1 The authority citation for Subpart C 
is rev!s?d to read as follows: 

Au!horitj: Sees. 1102 .. 1815, 1833. 1842. 1661. 
1862,1865.,1870.1871. Jnd 1879 of the Social 
Secttiit) A::t (42 U s.,C, 1302., 1395g. 13951. 
1395u .. 1395x. 139Sy. 1395cc 1395gg, 1395hh. 
139Spp) a..'1d 31 USC, 3711 

Z. The table of contents for Subpart C 
is amended by revising § § 405310 and 
405 .. 330 to I'ead as follows: 

Subpart C-£xclusions, Recovery 01 
Overpayment, womty oj a Carttiying 
Officer and Suspension of Payment 

• 
405,310 Particular services excluded IT'om 

coverage 

405 330 Payment for certain excluded 
services .. 

3. Section 405,310 is amended by 
revising the title. the introductory 
paragraph and paraglaphs (g). (j) and (k) 
to lead as follows: 

§ 405 .. 310 Particular senten excluded 
from coverage" 

The fallowing services are excluded 
from coverage: 

(g) Custodial care except as necessary 
for L,e palliation or management of a 
texminal illness and related conditions 
as provided in Part 418 of this chapter 
(in the case of extended care services. 
a~v care which does not meet the 
ciefinition of extended care in 
§ § 105 . .126-105.128); 

(j) Personal comfort items and 
services. except as necessary foI' the 
palliation 01' management of terminal 
illness as pl1lvided in Part 418 of this 
chap tel'" The use of a television set 01' a 
telephone are examples of personal 
comfort services,. 

r,,) Any items and services that an~ 
not reasonable and necessary for one of 
the following pwposes: 

(1) FOI the diagnosis and treatment of 
illness OI' injwy 01' to imp1'Ove the 
functioning of a malformed body 
member. 

(2J In the case of' hospice services. fol' 
the palliation 01' management of 
tenninal illness. as provided in Part 418 
of this chapter" 

3. Section 405,,330 is amended by 
r'evising the title and paragraph fa) to 
read 83 foilows: 

§ 405.330 Payment for certain excluded 
services. 

(aJ NotWithstanding the exclusions set 
forth in § 405 .. 310. payment may be made 
foI' services that involve custodial care 
(as specified in § 405 310(gl). 01' are not 
"reasonable and necessary" fas 
specified in § 405310(klJ. if-

(1) The items and services WI';':·e 
furnished by a pI'Ovider 01' suppiieI 
under assignment: and 

(2) Neither the individual to whom the 
item.s and seIvices were fumished. nor 
the pI'Ovicier or supplieI' v/ho furnished 
the services knew or could reasonably 
have been expected to know. that the 
items 01' services weI e excluded from 
cover age in accordance with 
§ 405 .. 310(g) 01 § 405.310(k). 

• 
4. Section 405 332 is amended by 

I-evising the introcluctOIY mateIial in 
paragraph (a) to lead as follows: 

§ 405 .. 332 Crtt_ lor determtnlng that 
there was knowledge that certain Items or 
services were excluded from coverage .. 

(a) The individual to whom items ai' 
sel-vices are fwnished, .An individual 
shall be found to have known that items 
01' seIvices fwnished to him weI'e 
excluded from. coverage only if he, or 
someone acting on his behalf. has been 
given w"Iitten notice stating that the 
items 01' seIvices weI'e excluded from 
coverage. This paragraph a:pplies only to 
items and s~Ivices excluded fmm 
coverage as "custodial care" 01' as "not 
reasonable and necessaIY • as set forth 
in § 405310 (g) and (k). respectively 
Written notice must consist of the 
following: 

Subpart D_rinciples of 
Reimbursement for Providers. 
Outpatient Maintenance Dialysis, and 
Services by Hcspital-Based Physicians 

The authority citation foI' Subpart D 
reads as follows: 

Authority: Sees. 1102. 1814(b). 1815. 1833(a). 
1861(v) 1871.1681 1886. and 1887 of the 

Social Security Act as amended (42 U.S"c.. 
1302. 13Ssf{b). 1395g. 13951{aJ.1395x(v) 
1395hh" 1395rr, 1395ww and 1395xx) 

D" Part 405. Subpart D is amended as 
follows: Section 405,.455 is amended by 
revising paragraph (a) to specify that it 
does not apply to services furnished bv 
hospices" As revised" paragraph (a) ~ 
reads as follows: 

§ 405.455 Amount of payments where 
customary Charges for servtces furnjshed 
are less than reasonabte cost. 

(a) Principle .. P:::'Dviders of services" 
other than comprehensive outpatient 
rehabilitation facilities and hospices, are 4 

paid the lesser- of the reasonable cost of 
ser.,.iceg furnished to beneficiaIies 01' the 
customary chaI'ges made by the provider 
for the same services, (Payment to 
comprehensive outpatient rehabilitation 
facilities is based on the reasonable cost 
of services,,) Public providers of service 
fwnishing services free of charge or at a 
nominal charge are paid faiI 
compensation for services fllInished to 
beneficiaIies" This principie is 
applicable to ser::ices furnished by 
p!'Oviders in cost !'eporting peIiods 
beginning after December 31. 1973 .. I his 
principle does not apply to payments fur' 
the costs af Palt A inpatient hospital 
services for cost repOItL.'1g periods 
subject to the I'ate of increase ceiling 
under § 405.,463 aI' the pI'Ospective 
payment system under § 405 .. 471 . 
However. the caIIyovel' from previous 
periods is recognized. subject to the 
provisions of paragraph (d) of this 
section., For special rules conceIning 
H1\.fO·s and providers of services and 
other health facilities that are owned OI 

operated by an H1YfO. 01' related to an 
HMO by common ownership 01' control. 
see §§ 405 2042(b)(14) and 4052050(c) 
• • • 

E" Palt 405. Subpart S is amended as 
iollows: 

1" The authOIity citation for Subpart S 
is revised to read as follows: 

Authority: Sees. 1102. 1814. lasl,. 1&35, 1656 
1871 18d(], 1881 and 1883 ofthe Soc:al 
Sf!cUI'ity Act as amended (42 U.S.,C .. 1302. 
1395f. 139Sx" 1395bb" 1395cc 13SSnn 139.5qq 
1395rr' and 1395tt) 

Z. Section 405.19D1 is amended by 
revising the intI'oductOIY language in 
paragraph (a) and the definition of 
"Provider of selvic2S or provider", and 
by ievising paIagraph (b){2) as follows: 

§ -«)5 .. 190"1 The carUfication process., 

(~) Definitions" As used in this 
subpart-, 

PWvidel' of selvices or provide1 
means a hospital. skilled nursing 
facility" home health agency, hospice. 
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comprehensive outpatient rehabilitation 
facility. or provider of outpatient 
physical iher'apy or speech paihology 
~ervices, 

• 
(b) ConditionS' of PaI'ticipation;' 

Conditions fol' Covemge 

(2) Be in compliance wiih the 
applicable conditions prescI'ibed in 
Subparts J. K. L. M. N. Q. or U of this 
part. Subpalt C of Pal't 418. 01' Subpart A 
of Palt 481 

PART 408-MEDICARE ELIGIBILITY 
AND ENTITLEMENT 

The authOIity citation for Part 408 
reads as follows: 

Authority: Sees. 202 (t} and (uJ 226. 226A. 
1102, 1811 and 1818 of the Social Security Act 
[42 U S,C. 4<)2 It) and [u). 426. 426-1. 130Z. 
1395c. 1395i-2, Section 103 of Pub, L, 89-97 (42 
US, C, 426a)) 

F, Palt 408 is amended as fallows: 
Section 408 2 is I'evised to I'ead as 
follows: 

§ 408,2 Scope" 
This subpaIt specifies the conditions 

of eligibility for hospital insurance and 
sets fOlth ceItain specific conditions that 
affect entitlement to benefits" Hos~;tal 
inaw'ance is authorized undeI' Palt A of 
Title XVIII and is also refeued to as 
Mediear" Part A It includes inpatient 
hospital care. posihospital skilled 
nUl'sing facility care. posthospital home 
health selvices. and hospice care 

PJIRT 409-MEDICARE BENEFITS. 
UMITATlONS, AND EXCLUSIONS 

The authority citation fOI' Pazt 409 
reads as follows: 

Authority: Sees" 1102. 1812. 1813. 1814. 1861. 
1866, 1871, 1881. and 1883 of the Social 
Security Act (42 U S,C. 1302. 1395d. 1395e 
139Sf, 1395x. 1395cc 139Shh l3gSrr and 
1395tt) . 

G. Part 409 is amended as follows: 
Section 409.5 is I'evised to read as 
follows: 

§ 409.,5 General deSCription of beneftta, 

Hospital insmanee (pazt A of 
Medicare) helps pay for inpatient 
hospital selvices and posihospital SNF 
care. It also pays fot' home health 
selvices and hospice care, There 8I'e 
limitations on the number of days of 
care that Medicare can pay for and 
there ale deductible and camBw'snce 
amounts fOI' which the beneficiaIY is 
responsible F 01' each type of selvice. 
certain conditions must be met as 
specified in the peltinent sections of this 
ubpa.rt and in Part 418' of this chapter 

regarding hospice care" The special 

conditions fOI' inpatient hospital seIvices 
furnished by a qualified US .. Canadian. 
OZ' Mexican hospital ar'e set faIth in Part 
405. Subpart A of this chapter 

H, A new Part 418 is added as set 
forth below: 

PART 418-HOSPICE CARE 

Subpart "-General Provisions and 
Deflni110ns 

Sec 
418,,1 Statutory basis 
418,,2 Scope of part: 
418,,3 Definitions .. 

Subpart B-EligibHlty. Election and Duration­
of Seneftts 

41820 Eligibility requir'ements. 
418,22 Certification of terminal illness, 
418,24 Election of hospice care, 
418 .. 26 Elements of the election statement. 
418 .. 28 Revoking the election of hospice 

care. 
418.30 Change of the deSignated hospice, 
418.32 Duration of hospice coverage under' 

Medicare 

Subpart C-COndl11ons of Participation 

418,50 Condition of participation~ener'al 
pI'Ovisions, 

Administration 

418,52 Condition of participation­
Governing body. 

418 .. 54 Condition of participation-Medical 
director, 

418. 56 Condition of participation­
Professional management. 

418,58 Condition of participation-Plan of 
care. 

418,,60 Condition of participation­
Continua tion of care. 

418,,62 Condition of participation-IniOImed 
consent. 

418,64 Condition of participation-Inservice 
training, 

418,66 Condition of par'ticipatlon-Quality 
a5SUl'ancs. 

418 .. 68 Condition of participation­
Interdisciplinary group. 

418. 70 Condition of participation­
Volunteeltl 

418,72 Condition of participation­
Licensure" 

418 .. 74 Condition of participation-Centt'al 
clinical records" 

Core Services 

41&80 Condition of participation-Core 
services" 

418,82 Condition of participation-Nursing 
services. 

418,,84 Condition of participation-Medical 
social services, 

418,86 Condition of participation­
Physician services. 

418,88 Condition of participation­
Counseling services 

Other Servicet 

418,90 Condition of participation-Other 
services. 

418.92 Condition of participation-Physical 
therapy. occupationai therapy. and 
speech-language "pathology, 

Sec, 
418.,94 Condition of participation-Home 

health aide and homemaker services. 
41896 Condition of participation-Medical 

supplies, 
418,98 Condition of participation-Snort 

telm inpatient care 

Freestanding H08pice With Inpatient Unit 

418.100 Condition of participation fat' 
fi'eestanciing: hospices providing inpatient 
care directly 

SUbpart O-Covered Services 

418.200 Requirements for coverage, 
418 .. 202 Covered services, 
418.204 Special coverage requirements 

Subpart E-flelmbursement Methods 

418,301 Reimbursement IOl' hospice care, 
418302 Payment procedures for hospice 

care 
418,304 Payment for physician services 
418,306 Determination of payment rates, 
418 .. 308 limitation on the amount of hospice 

payments 
418,309 Hospice cap amount. 
418.,310 Reporting and recordkeeping 

requirements 
418 .. 311 Administt'atlve appeals 

Subpart F-Coinsurance 

418,400 Individual liability for coinsurance 
for' hosoice care. 

418,,402 Individualliabiiity foI' services that 
are not considered hospice care 

418.405 Reduction of Medicare 
reimbursement by individual coinsurance 
liability 

Authority: Sees 1102.1811-1814. 18S1-1866., 
and 1871 of the Social Security Act (42 U.s C, 
1395c-1395f 1395x-1395cc and 1395hh) 

Subpart A-GeneraJ Provision and 
DefInitions 

§ 418,,1 Statutory basis, 

Ihis palt implements section 1861(dd) 
of the Social Secwity Act Section 
lB61( dd) specifies services cover'ed as 
hospice care and the conditions that a 
hospice pI'ogI-am must meet in OI'cier to 
participate in the Medicare program 
The following sections of the Act are 
also pertinent: 

(a) Sections 1812(a) (4) and (d) of the 
Act specify eligibility requirements for 
the individual and the benefit periods" 

(b) Section 1813(a)(4) of ihe Act 
specifies coinsw'an,ce amounts. 

(c) Sections 1814(a)(8) and 1814(i) of 
the Act contain conditions and 
limitations on coverage of and 
reimbw'sement faI' hospice care" 

(d) Sections 1862[a) (1). (6) and (9) of 
the Act establish limits on hospice 
coverage. 
§ 41&2 Scape at pert, 

Subpart A of this pazt sets fOlih ihe 
statutory basis and scope and defines 
terms used in this pmt, Subpmt 13 
specifies ihe eligibility requirements and 

, 
• 

• 
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, the benefit periods. Subpart C specifies 
conditions of pazticipation for hospices, 
Subpart D describes the covered 
seIvices and specifies the limits on 
services covered as hospice care, 
Subpart E specifies the reimbw'sement 
methods and pI'ocedures, Subpart F' 
specifies coinSUIance amounts 
applicable to hospice care 

§ 418,,3 Definitions .. 

FoI' pmposes of this paI't­
·~4.tte.~ding p.hY:5'ician" means a 

physician who-
(a} Is a docto!' of medicine or 

osteopathy: a~d 
(b) Is idp.~Ufied by L"e individual, at 

the tirr:.:> h8 or- she elects to receive 
hospir.e care as having the most 
significant role in the deteImination and 
deiiveIY of' the individual's medical care 

"Bereavement counseling" means 
couIlseling services provided to the 
individual's family aiteI~the individual s 
death • 

"RepI'esentative" means a person who 
is, because of the individual's mental or 
physical incapacity, authoIized in 
accordance with S!ate law to execute 01' 

I'evoke an election rOI' hosoiee care 01' 

teIminata medical care on-behalf of the 
terminally iiI iildividual, 

'~Social walker" means a person who 
has at least a bachelor's degree from a 
school accredited 01' approved by the 
Council on Social Work Education 

'"TeI'fl1in'aily ill" means that the 
individual has a medical prognosis that 
his OI' her life expectancv is 6 months or 
less,,"; f~-j..t...(l,J--I.l.·~ I t"J ,-..4r',-,'-d? 

(... <> "" 1',) <.." "t: "'"' t L-... ... -::c..u"l ~ 
Subpart 8-Eligibility, Election and 
Duration of Benefits 

§ 419 .. 20 Eligibility requirements 

In order to be eligible to elect hospice 
care under Medicare, an individual mu.st 
be-

(a} Entitled to PaIt A of MedicB.le: and 
(b) Certified as bei:1.g terminally ill in 

accordance with § 41822, "Cap penod" means the twelve month 
period ending October 31 used in the 
applicaticn of the cap on overall hospice § ",18,,22 Certlfi.:atlon ot terminal illness" 
reirnbwsement specified in § 418.309" [a) Obtc::ning certIfication. The 

"Ca.;I'ieI" means an organization that hospice must obtain the certification 
has a contI act ' ... ·ith HCFA to administer that an individual is terminally ill in 

,I ~~_~ t,J- ~,1 i~::~~~~'~:~:i~~~entaIY medical !\l~, )~~~~~'~~~~:: with the following 

I .... , ;)B ~A I.f 1 r "Elec.tion pedod" means one of thre~,~/ (l) For the first go-day pellod of 
h. ,!:o{'l.oIj peIiods rOI' which an individual may;,))1 ! hospice coveIage. the hospice obtains. 
t," I elect to J' eceive Medicare coveragf! of \ no later than two calendar days after' 

. hospice care, The periods consist of two \hospice care is initiated. Mitten 

, 

L gO-day periods and one 3D-day period, cel1ification statements signed by-' 
'Empioyee" means an emplQyee (i) The medical director of the hospice 

(defined by section 210m of the Ac.t) of 01' the physician member of the hospice 
the hospice OI'" if the hospice is a inter'disciplinary group: and 
suo division of an agency 01' (ii) The individual's attending 
cIganization" an employee of the agency physician J the individual has a:1 
aI' OI'g~nizjJtion who is apPIOptiately attending physician, 
trained and assigned to the hospice unit J r (21 For the subsequent SO-day or 30-
'Employee" also refers to a volunteer G '-'J !day period the hospice obtains no later 
under the ju.risdiction of the hospice, ,'(I,J; then two calen.dar days after the 

FI'eestandl~1g hospice' means a (}v.I \ beginning of that period, a wtittem 
hospice that is not palt of any other type certifica!ion statement prepared by the 
0f participating provider, medical director of the hospice Or' the 

"Hospice" means a public agency 01' physician n:ember of the hospice's 
private orgfmization Of' subdivision of interdisciplinary gIoup 
eith~! of these that- (b) Certificatien statement., The 

(a) Is primariiy engaged in prOViding c8!tiilcation must include-
cal'e to terminally ill individuals: and (lJ The state!nent that the individual's 

{b) Meets the conditions specified in medical prognosis is that his 01' her life 
§ § 418 .. 50-41898 and has a valid expectancy is six months 01' less: and 
provider agreement and if it is a (2) The signatllIe(sJ of the physician{s) 
freestanding hlJspice that provides lequiIed to certify the terminal illness 
inpat~~nt ~af'e directly, meets the under paIagraph (a) of this section 
co~dltIOn In ~ 41~,100. (c) J\1al:ntaining a record The hospice 

1ntermedlGlY means an maintains the certification statements 
organization that has a contract with the 
Secretary to administer the benefits 
covered by Medicare's hospital 
insurance progr'am, including the 
beneI1ts covered under this par1, 

"Physician" means phYSician as 
defined in § 405232a of this chapter 

§ 418,.24 Election of hospice care .. 

(a) Election statement, If an individual 
who meets the eligibility requirements 
for hospice cale eIects to receive that 
care, he 01' she must file an election 
statement with a particular hospice, An 

election may also be filed by a 
representative as defined in § 418,3, The 
election statement must include the 
elements specified in § 418,26 

(b) Sequence of election penods" The 
two 9O-day election periods must be 
used before the 3Q-day period 

(c) Duration ofe.!!Jction. An e!ectjon to 
receive hospice cai'e will be considered 
to continue through the initial election 
peliod and through the subsequent 
election periods without a breC!.k in care 
as long as lhe i!ldivtdual-

(11 Remains in the care of a hospif'e: 
and 

[21 Does not revok9 the eiectlun u:-aJer 
the provisions of § 41828, 

(d) Ef[ectj-",'e dete of eiect.1On. (lJ ,-\n 
individual 0[' representath'e may 
designate an effective date for the 
election period that begins with the fIrst 
day of hospice caI'e or any subseqt:ent 
day of hospice care 

lZJ An individual or f'epre:ien~~~i': e 
may not designate an effec!i~e d::l!e ~1-'2.! 
is e3rlier t!1.an tGe da~e that the e:ect:,ln 
is made 

(e) tValvel' of other heflf!fits An 
individual wai' es all I'ignIs to ~~!Gd1C(-~ re 
parments fOI' the dm,don of the e!ection 
of hospice care foi' the foHm.vlr:g 
services: 

(1) Hospice care p!'Ovic-ed by a 
hos?ice other than the hospie~ 
deSignated by the individuall:.!.oless 
prOvided under a:rangements rT'ade by 
the designated hospice). 

(2) Any MedicaI'e services that 'j'! e 
related to tf'te t!eatmem af tne ter:n;:1al 
condition for which hospice car'? INnS 
elected or a relatp.d condition J)!' that are 
eqUivalent to hospice caTe eXcFpt fDF' 
SCI vices-

(i) Pro .... ided by the designa ted 
hospice: 

(ii) Provided by an0th~r hospice ender· 
aIT'angements made by the d~.c,ignaied 
hospice: and t 

(iii) Provided by the individual's 1,) 
attending physician if that ph: sician is ., 7 ftl 
not an employee of the designated 
hospice or receiving compensation from 
the hospice for those ser-.,:ices, 

§ 418.26 Elements of the electicn 
statement, 

T'he election statement must include 
the following: 

(a) Identification of the particulaI 
hospice that will provide care to the 
individual 

(b) The individual's 01' 

r'epresentative's acknowledgement that 
he 01' she has been given a full 
understanding of the palliative I'ather 
than curative nature of hospice cale, as 
it relates to the individual's teIminal 
illness, 
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(c) Ackn~wledgement that cel1ain 
Medicare services are waived by the 
election, 

(d) The effective date of the election 
(e) The signature of the individual or 

representative 

§ 418.28 Revoking the eiection of hospice 
cant., 

Ca} An individual OJ' representative 
may I'evoke the individual's electibn of 
hospice care at any time during an 
election pellod, 

(b] To revoke the election of hospice 
care" the individual OI representative 
must file a statement with the hospice 
that includes the following information: 

(1) A signed statement that the 
individual or representative I evokes the 
individual's election for Medicare 
coverage of hospice cal'e for the 
remainder of that election period, 

(2) The date that the revocation is to 
be effective, (An individual or 
representative may not deSignate an 
effective date eadier than the date that 
the I evoca tion is made) 

(c) An individual. upon revocation of 
the election of MedicaIe coverage of 
hospice care for a particular election 
peIiod-

(1) Is no longer covered under 
Medicare fOI' hospice care; 

[2] Resumes Medicare coverage of the 
benefits waived under § 418.24[e)(2); 
and· 

(3} May at any time elect to receive 
hospice cover'age foI' any other hospice 
election peIiods that he 01' she is eligible 
to receive 

§ 418.30 Change of the designated 
hospice. 

(a) An individual OJ' representative 
may change. once in each election 
period, the deSignation of the particular 
hospice from which hospice cai'e will be 
received 

[b) The change of the designated 
hospice is not a ra .... oca tion of the 
election for' the period in "" hich it is 
made. 

(c) 10 change the designation of 
hospice programs the individual ill' 
reoresentative must rile with the 
ho"spice from which care has been 
received anq with the newly designated 
hosoice a statement that includes the 
foilowing information: 

(1) The name of the hospice from 
which the individual has received care 
and the name of the hospice fI'Om which 
he or she pians to receive care 

(2) The date the change is to be 
effective 

§ 418.32 Duration 01 hospice coverage 
under Medicare.. 

[a) Geneml lUle. Except as pr'ovided 
under paragraph (b) of this section. 

Medicare coverage of hospice car'e will 
end on September 30. 1986., 

[b) Exceptir= Medicare c~ge of 
hospice caI'e will continue beyond 
September 30, 1986 for an individual 
who has an election in effect on that 
date" Medicare coverage of hospice care 
will continue foI' that individual until-

(l) The end of the election period in 
effect; and 

(2) The end of any consecutive 
election period(s) that the individual 
would have been entitled to on 
September 30. 1986 

Subpart C-Conditions of Participatjon 

§ 418 .. 50 CondltJon ot participation­
General provisions" 

[a) StandaI'd; CDmphance A hospi"" 
must maintain compliance with the 
conditions in §§ 4185Q-41898 A 
freestanding hospice that provides 
inpatient seIvices directly must also 
maintain compliance with the conditiDn 
in § 418100. 

(b) Standard:' Required selvice,s. A 
hospice must be pIimariiy engaged in 
providing the care and seIvices 
described in § 418,,202. must pI'ovide 
bereavement counseling and must-

(1) Make nursing services physician 
seIvices, and wugs and biologicals 
IOutinely ava.ilable on a Z~hoUI' basis; 

(2) Make all othel' covered seIvices 
available on a 24--houI' basis to the 
extent necessSIY to meet the needs of 
individuals for CSI'e that is reasonable 
and neceSSaIY for the palliation and 
management of terminal illness and 
I elated conditions: and 

(3) Provide these seIvices in a manner 
consistent with accepted standards of 
practice 

{c) Standard Dis'closure of 
L'1jOImation The hospice must meet the 
disclosure of infOImation requirements 
at § ~,zO,206 of this chapter 

AdminisU'ation 

§ 418,,52 Condition of participation­
Governing body .. 

A hospice must have a govelning 
body that assumes full legal 
responsibility fOI'determining. 
implementing and moni toting policies 
governing the hospice's total operation, 

The goveIning body must designate an 
individual who is responsible for the 
day to day management of the hospice 
prog.ram" 

The governing body must also en5w'e 
that ail seIvices provided are consistem 
with accepted stand81ds of practice 

§ 418.54 Condition of participation­
Medical din!CIor, 

The medical director must be a 
hospice employeerwho is a doctot of 

I -, ",' "7 .);' i- j i " \'L.14'_,.... " 
~ , 

<J 

medicine or osteopathy who assumes 
overall n .. ponsibility foI' the medical 
component of the hospice's patient care • 
program. 

§ 418,56 Condition of participation­
Professional management, 

Subject to the conditions of 
par'ticipation pertaining to services in 
§ § 41880 and 418,90. a hospice may 
arrange foI' another individual QI' entity 
to fUInish seIvices to the hospice 5 

patients" If seIvices aI'e provided under 
a.n:angement. the hospice must meet the 
following standards: 

[a) Standard; ContinUlty olcaI'e. U,e 
hospice program aSSill'es the continuity 
of patient/family caIe in home 
outpatient and inpatient settiug.:. 

[b) StandaI'd WIitten agreement. The 
hospice has a legally binding written 
agreement foI' the provision of ananged 
selvices" 1he agI'eement includes at 
least the following: 

(1) Identification of the selvices to be 
provided .. 

(2) A stipulation that seIvices may be 
provided only with the express 
authmization of the hospice. 

(3) The man."1eI' in wrJcn the 
contracted services are coordinated, 
supeIvised, and evaluated by the 
hospice 

[4) The delineation of the ,ole[s) of the 
hospice and the contractoI' in the 
admission pI'Ocess. patient/family 
assessment. and the interdisciplinary 
group care conferences" 

{5] Requirements foI' documentLTlg that 
seIvices are fwnished in accordance 
with the agI'eement. 

[6) The qualifications of the personnel 
pI'Oviding the services. 

[cj Standard; Pl'Ofessional 
management l'esponsibility I'he hospice 
retains pI'ofessional management 
responsibility fOI' those services and 
ensures that they are furnished in a safe 
and effective manner by persons 
meeting the qualifications of this part, 
and in accoI'dance with the patient's 
plan of care and the other I'equirements 
of this paIt, 

(d) Standard. Financwi i'esponslbJiity 
I'he hospice retains responsibility fOI' . I ' 
payment foI' services ' ~~t... c.,rr<.c( 

[e) StandaI'd Inpatlent car" The ~ -, 
hospice ensw'es that inpatient care is (""I v...f~'-M'~ 
furnished only in a facility which meets ~ ,"..I' 
the requirements in § 418.98 and its CA...4 en'4 ( 
anangementti1f'31egally bmdIilg WIHtell j e. 
agl"eeme!lt!:!:tat meets the requirements 
of paragraph [b) and that also specifies. 
a t a minimum-· 

(1) That the hospice !wnishes to the 
inpatient pI'ovider' a copy of the patient's • 
plan of care and specifies the inpatient 
services to be furnished: 
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(2) That the inpatient provide, has 
established policies consistent with 
those of the hospice and agrees to abide 
by the patient care protocols established 
by the hospice for its patients; 

(31 That the medica! record includes a 
record of ail inpatient services and 
events and that a cop~ of the discharge 
summary and if requested. a copy of the 
medical record are provided to the 
hospice; 

(4) The party responsible fa! the 
implementation of the provisions of the 
agreement: and 

(5) That the hospice retains 
responsibility for appropriate hospice 
care training of the personnel who 
provide the care under the 8gI'eement. 

§ 418,,58 Conditions of participation--Plan 
of care" 

A Mitten plan of care must be 
established and maintained for each 
individual admitted to a hosoice 
progIam, and the care provided to an 
individual must be in accordance with 
the plan 

[a) Standard Establishment olplan, 
The plan must be .stablished by the 
attending physician" the medical 
director or physician designee and 
interdisclplinaIY group ;Hior to 
providing care. 

[b) Standard: Reviewal plan. lhe 
plan must be I'eviewed and updated. at 
intervals specified in the plan by the 
attending physician the medical 

- directoI' or physician designee and 
interdisciplinary gIOUp These r'eviews 
must be documented 

[c) StandaI'd. Content of plan The 
plan must include assessment of the 
individuai 5 needs and identification of 
the services including the management 
of discomfort and ~) mptom relief. It 
must state in detail the scope and 
frequency of services needed to meet 
the pa!ier:t's and family's needs 

§ 418 .. 60 Condition 01 participation­
Continuation of care, 

t\ hospice may not discontinue or 
dirr:.inish care provided to 3. Medicare 
beneficiary because of the benefjciaIY's 
inability to pay for that care 

§ 418.62 Condition of partieipation­
Informed consent, 

A hospice must demonstrate respect 
for an individual's rights by ensuring 
that an infOImed consent form that 
specifies the type of care and selvices 
that may be provided as hospice care 
during the course of the illness has been 
obtained for every individual. either 
fmID the individual ot' repI'esentative as 
defined in § 4183 

§ 418.64 CondHion of parUcipation­
Inservice training.. 

A hospice must provide an ongoing 
pI'ogl"am for the tI'aining of' its 
employees 

§ 418.66 Condition of participation­
Quality assurance" 

A hospice must conduct an ongoing, 
comprehensive, integrated, self­
assessment of the quality and 
appropIiateness of CaIe provided. 
including inpatient care, home care and 
cale provided under 8nangements" The 
findings are used by the hospice to 
COIl'ect identified problems and to I'evise 
hospice policies if necessary. Those 
responsible fOJ the quality asswance 
program rnust-

(a) Implement and repOIt on activities 
and mechanisms fOI monitoring the 
quality of patient cale: 

(b) Identify and resolve problems; and 
(c) Make suggestions for improving 

patient care, 

§ 418.68 Condttion of participation­
interdisci""inary group" 

The hospice must designate an 
intenllsciplinary group or groups 
composed of individuals who pI'ovide 01' 

supervise the caI'e and services offe!'ed 
by the hospice. 

(a) Standard;' CompOSition ofgI'oup., 
The hosnice must have an 
inteJ'dis~ipJinary gI'oup 01' groups that 
include at least the following individuals 
who are employees of the hospice: 

(1) A doctoI' of medicine or 
osteopathy, 

(2) A I'egistered nUIse 
(3) A social WOlke!', 
(4) A pastoral or- other counselor 
[b) Standard Role of gI'OUp The 

interdisciplinar y group is responsible 
fo!'-

(1) Participation in the establishment 
of the plan of cale; 

(2J l'I'ovision 01 supelvision of hospice 
care and services: 

(3) Ferlornc !'eview and updating of 
the plan of care foC' each individual 
receiving hospice care; and 

(4) Establishment of policies 
governing the day-to-day provision of 
hospice care and services, 

(c) If a hospice has more than One 
interdisciplinary group, it must 
designate in advance the gI'OUp it 
chooses to execute the functions 
described in pa!'agraph [b)[4) of this 
section, 

(d) Standarr]; Coordinator:. The 
hospice must designate a registered 
nw'Se to coordinate the implementation 
of the plan of caI'e for each patient, 

§ 418.70 COndItiOn of partlcll>8l1on­
Voiun--.. 

The hospice in accordance with the 
numerical standards, speCified in 
paragr'aph (e) of this section, uses 
volunteeeIs in defined roles, under the 
supervision of a designated hospice 
employee 

(a) Standafd: TrainIng, Ihe hospice 
must provide appropriate orientation 
and training that is consistent with 
acceptable standards of hospice 
practice 

[b) Standard Role Volunteers must 
be used in adminisu'ative or direct 
patient care roles, 

(c) Standald .. ReClUitmg Q'.:~'j ,e;"]ijW7~ 
The hospice must document acti ~'e and 
ongoing efforts to recruit and l''''tain 
volunteers, 

[d) Standard; Cost savmg lhe hospice 
must document the cost savings 
achieved through the use of volunteers 
Documentation must include--

(1) The identification of necessary 
pOSitions which are occupied by 
volunteers: 

(2J The work time spent by volunteers 
occupying those positions; and 

(3) Estimates of the dollar costs which 
the hospice would have incuI!'ed if paid 
employees occupied the positions 
identified in paragI'aph (d)(l) for the 
amount of time specified in paIagraph 
[d)[2). 

(e) Standard Level ofactiii"l(V A 
hospice must document end maintain a 
volunteer staff sufficient to provide 
administrative 01' diI'ect patient care in 
an amount that. at a mimmum" equals 5 
percent of the total patient care haws of 
all paid hospice employees and contract 
staff., The hospice must document a 
continuing level of volunteeI activity 
Expansion of care and services achieved 
through the use of volunteers, including 
the type of seIvices and the time 
WOI ked must be I'eCOJ ded" 

[f) Standard A vailability of clergy 
The hospice must make reasonable 
efforts to aIIange foI' visits of clergy and 
otheI membeI'S of religious oI'ganizations 
in the community to patients who 
request such visits and must advise 
patients of this oppartunity 

§ 418,,12 Condition of partiCipation­
Ucensure" 

The hospice and all hospice 
employees must be licensed in 
accordance with applicable Federal 
State and local laws and regulations, 

[a) Standard; LicensUl" of p/'Ogram. If 
State 01' local law provides fOI licensing 
of hospices, the hospice must be 
licensed 

(b) Standard; LicensUl" of employees. 
Employees who provide services must 
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be licensed. celMed 01' registered in 
accordance with applicable Federal or 

tate laws" 

.. 418.74 Condition of partlcipatton­
Centrat cilnlcal records, 

In accordance with accepted 
principies of practice, the hospice must 
establish and maintain a clinical record 
for every individual receiving care and 
services" The record mt:st be complete 
promptly and accurately documented, 
readily accessible and systematically 
ol'ganized to fa::::ilitate retIieval 

ta) Standard Content. Each clinical 
record is a comprehensive compilation 
of information .. EntIies are made foI' all 
senices u! )vided. Entries are made and 
signed by' the persen pI'oviding the 
se!vices The recard includes all 
seIvices whether furnished diIectly or 
under aI!'angements made by the 
hospice Each individual's recOI'd 
contains-

{l} The initial and subsequent 
assessments; 

(2) The plan of care; 
(3] Identification datu: 
[:!) Consent and authorization and 

election fOIms: 
(5} Peninent medical history; and 
(6) Complete dOGU!nentation of all 

services and events (including. 
eV-lluaticns treatme:lts, progress notas. 
otc.). 

(b) StandelI'd; Protection of 
"ormatio.Ff The hospice must 

.... dfeguard the clinical record against 
loss, desuuction and unauthorized use .. 

Cine SeJvices 

§ 419.80 Condition of partlcipatton--Core 
services" 

A hospice must ensure that 
substantially all the cme services 
described in §§ 418,82-418,88 are 
routinely provided diIect!y by hC'spice 
employees" A hospice may use 
contracted stafi if necessary to 
supplement hospice employees in order 
to meet the ne~ds of patients dUling 
periods of peak patient loads or under 
extraordina~y circumstances, If 
contracting is used the hospice must 
1TIaintai:l professional, financial. and 
administrative responsibility for the 
3eIvice5 and must assure that the 
quaiificiltions of staff and services 
providad meet the requir~ments 
specified in §§ 418,82-418,88" 

§ 416,,82 Cendi1lons of partlcjpation­
Nursing services., 

4 The hospice must pI'Ovide nw'sing care 
and services by 01' under the supeIvision 
of a registered nwse, 

(aJ Nwsing services must be directed 
::i staffed to aSSUle that the nwsing 
'?ds of patients are met 

(b) Patient care responsibilities of 
nw'sing personnel must be specified" 

(c) Services must be pr'ovided in 
accordance with recognized standards 
of pIactice, 

§ 418.84 Condition of participation­
Medical social services. 

Medical social services must be 
provided by a qualified social worker 
under the direction of a physician, 

§ 418 . .86 Conditions of participation­
Physician services.. 

In addition to palliation and 
management of terminal illness and 
l'elated conditions. physician employees 
of the hospice, including the ph) sician 
rnember(sJ of the interdisciplinary group. 
must also meet the general medical 
needs of the patients to the extent that 
these needs are not met by the attending 
physician 

§4,8,,88 Condition 01 participation­
Counseling services" 

Counseling seIvices must be available 
to both the individual and the family 
Coum:eHng includes bereavement 
counseling. providing after' the patient's 
death as well as dietaIY. spiIituai and 
any other counseling services fO{ the 
individual and family provided while 
the individual is enrolled in the ~osoice, 

(a) Standal'd:' Bel'ea'V'ement . 
counseling, There must be an organized 
pI'ogram for the pI'Ovision of 
bereavament services under the 
supervision of a qualified pI'Ofessional, 
The plan of care for these services 
should reflect family needs. as well as a 
clear delineation of seIvices to be 
provided and the frequency of seIvice 
deliveIY (up to one year following the 
death of the patient) A special coverage 
pIovision for bereavement counseling is 
specified § 418.204(c) 

(b) Standard: Dietmy counseling, 
Dietary counseling. when required" must 
be prOVided by a qualified individual, 

(c) Sta.,daI'd; SpiIitual couflseling 
Spiritual counseling must include notice 
to patients as to the availability of 
cleI~ as p!'ovided in §41S,.70( f) 

(d) Standal'd;' Additional couns-eling 
Counseling may be provided by other 
members of the interdisciplinary gmup 
as wen as by othe!' qualified 
pI'Ofessionals as determined by the 
hospice 

Other Services 

§ 418,,90 Condition of ?anlctpation-Other 
services,. 

A hospice must enswe that the 
services described in §§ 418 . .92,-418.98 
are provided diI'ectly by hospice 
employees or' under arrangements made 
by the hospice as specified in § 41856 

§ 418.92 COndItIon of partldpall_ 
PhysIcU tI1enIpy, occupational therapy, and 
speech-language pa1I1oIogy" 

Physical therapy services • 
occupational therapy services. and 
speech-language pathology seIvices 
must be available. and when pI'Oviderl. 
offered in a manner consistent with 
accepted standards of practice" 

§ 418.94 Condition of participation­
Home health aide and homemaker servtees. 

Home health aide and homemaker 
services must be available and adequate 
in frequency to meet the needs of the 
patients A home health aide is a person 
who meets the u'aining. attitude and 
skill requirements speCified in § 405 12.2.7 
of this chapte!. 

(a) SlandarrL Supelvision. A 
registered nUI'se must visit the home site 
at least every two weeks when aide 
services are being provided. and the 
visit must include an assessment of the 
aide services" 

(b) Standol'd Duties. WIitten 
instructions for patient cal'e are 
prepared by a registered nUIse .. Duties 
include. but may not be limited to. the 
duties specified in § 4051227(a) of this 
chapte!' 

§ 418.96 COndition of participation­
Medical supplies. 

Medical supplies and appliances 
including chugs and biologicals. must be 
provided as needed for the palliation 
and management of the terminal illness 
and related conditions,. 

(a) StandaI'd: AdministI'ation An 
dIugs and biologicals must be 
administered in accordance with. 
accepted standards of practice 

(b) StondoI'd: ContI'olled dmgs In the 
pati:'']n(s home. The hospice must have a 
pelicy for the disposal of contr'OHed 
dmgs maintair..ed in the patient's home 
when those wugs are no longer- needed 
by the patient, 

(c) StandGId:' Administration afdrugs 
and biologicals .. Drugs and biologicals 
aI'e admini!.:.ered only by the following 
individuals: 

(1) A licensed nwse or physician" 
(2) An employee who has completed a 

State··appr'oved training progxam in 
medication adminisu'ation,. 

(3) rhe patient if his or he!' attending 
physician has appI'Oved 

. (4) Any other individual in acco!'dance 
with applicable State and local laws . 
'The persons and each mug and 
biological they are authorized to 
administer must be specified in the 
patient's plan of care, 

•. ~ 
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§ 418.98 Condition of partfclpatlon-Short 
term Inpatient care. 

Inpatient caI'e must be available for 
pain control. symptom management and 
respite purposes. and 

Must be provided in a participating 
MedicaI'e or' Medicaid facility 

(a) StandaI'd: inpatient care fOl' 

symptom contI'ol Inpatient care foI' pain 
control and symptom management must 
be prOVided in ODe of the follOWing: 

(1] A hospice that meets the condition 
of palticipation fot' providing inpatient 
care directly as specified in § 418,,100 

[2) A hospital or an SNF that also 
meets the standards specified in 
§ 418 .. 100 [a) and [f) regarding 24-hoUI 
nUI'sing service and patient areas" 

(b) Standal'd Inpdtient cote fOI' 
J'espite purposes Inpatient cale foI' 
I'espite pwposes must be provided by 
ODe of the following: 

(1) A provider specified in palaglaph 
[a) of this section. 

[2) An lCI" that also meets the 
standards speCified in § 418100 [a) and 
(f) I'egaI'ding 24-hour nW'sing seIvice and 
patient aI'eas" 

[c) Standard Inpatient care 
limitation Except as provided in 
paragraph [d) of this section. the total 
number of inpatient days used by 
MedicaIe beneficiaries who elected 
hospice coverage in any 1Z-month 
period pI'eceding a certification sUIvey 
in a particular hospice may not exceed 
20 percent of the total numbeI' of hospice 
days fOI' this gI'OUp of beneficiaIies" 

(d) Standard; Exemption from 
limitation, Until Octobel 1, 1986. any 
hospice that began operation before 
January 1. 1975 is not subject to the 
limitation specified in paragraph (c) 

Freestanding Hospice With Inpatient 
Unit 

§ 418.100 Condition of partiCipation for 
freestanding hospices providing Inpattent 
care directty, 

A fi'eestanding hospice that pr'Ovides 
inpatient caI'e directly must compiy with 
all of the follOWing standards, 

[a) Standard Twenty-foul-hour 
nursing service 

[1) The facility provides 24-hour 
nW'sing setvices which are sufficient to 
meet total nw'sing needs and which are 
in accordance with the patient plan of 
care. Each patient receives treatments. 
medications, and diet as prescribed. and 
is kept comfortable. clean. well·, 
groomed. and protected hom accident. 
injUlY, and infection. 

(2) Each shift must include a 
registered nw'se who pI'ovides di.rect 
patient care; 

[b) Standard; Disostel' pI'8paredness 
The hospice has an acceptable WIitten 

plan. pedodically rehea"ed with staff. 

with pI<lcedur'es to be followed in the 
event of an internal or exteInal disaster 
and for' the care of casualties (patients 
and peI'sonnel) aIising from such 
disasters, 

[c) Standard: Health and safety 10",' 
Ihe hospice must meet all Federal. 
State. and local laws. Iegulations. and 
codes pertaining to health and safety, 
such as provisions I'egulating-
~l) Construction. maintenance, and 

equipment for the hospice; 
(2) Sanitation; 
[3) Communicable and repaItable 

diseases: and 
(4) Post mOItem procedures, 
[d) Standard. Fire protection.. Except 

as provided in paxagIaph (e) of this 
section. the hospice must meet the 
health care occupancy provisions of the 
1981 edition of the Life Safety Code of 
the National Fire Protection Association 
which is incorporated by refeI'ence 1 

(e) Standm'd:' Fire protection waivers" 
(i) In consideration of a 
recommendation by the State sUIvey 
agency, HCFA may waive specific 
provisions of the Life Safety Code 
requiled by paragIaph [d) of this 
section. for' as long as it considers 
appI'opriate. if-

(i) The waiver would not adversely 
affect the health and safety of the 
patients; and 

[ii) Rigid application of specific 
proviSions of the Code would result in 
unr'e.asonable hcu'dship for the hospice" 

[2) Any facility of two O! mOle stories 
that is not of fiIe I'esistive construction 
and is participating on the basis of a 
waiver of consauction type 01' height, 
may not house blind. nonambulatory, or 
physically handicapped patients above 
the su'eet-level floor unless the facility-

(j) Is one of the following construction 
types (as defmed in the Life Safety 
Code)-, 

[A) Type IT [1. 1. l)-plOtected 
noncombustible: 

[B) Fully spIinkleI'ed Type IT [0, o. 0)­
noncombustible: 

[C) Fully sprinklexed Type III [2. 1. 
l)-protected oIrnnary; 

(D) Fully spIinklered Type V [1. 1. 1)­
pI'otected wood hame: or 

(ii) Achieves a passing SCOI'e on the 
Fire Safety Evaluation System [F'SES) .. 

[f) Standal'd;' Patient OI'80S [1) the 
hospice must design and equip areas foI' 
the comfoIt and privacy of each patient 
and family membeI'S" 

(2) The hospice must have-
(i) Physical 3pac2 foI' private patient/ 

family visiting; 
[ii) Accommodations foI' family 

membeIS to remain with the patient 
thI'oughout the nigh~ 

I See footnote to § 4051022(b) of this chapter 

[iii) Accommodations for family 
prjvacy afteI' a patient's death; 

(iv) Decor which is homelike in design 
and function, 

[3) Patients must be permitted to 
receive visitors at any how'" including 
small childr'en. 

[g) Standard: Patient !'Ooms and toIlet 
facilities'" Patient rooms are designed 
and equipped for adequate nursing care 
and the comfort and privacy of patients" 

(1) Each patient's room must-
(i) Be equipped with OI conveniently 

located neal toilet and bathing facilities: 
[ii) Be at or above grade level; 
(iii) Contain a suitable bed fOI each 

patient and other appropIiate mInituIe: 
(iv) Have closet space that provides 

security and privacy for clothing and 
personal belongings; 

[v) Contain no mOI'e than four beds; 
(vi) MeasUl'e at least 100 square feet 

for a single patient I'oom or 80 square 
feet foI' each patient for a multipatient 
I'oom; and 

[vii) Be equipped with a device foI' 
calling the staff membe, on duty. 

[2) FoI' an existing building. HCF A 
may waive the space and occupancy 
requlrements of palagI'aphs (g)(l) [v) 
and (vi) of this section fOI' as long as it is 
considered appropriate if it finds that-

(i) The I'equiI'ements would result in 
uru"asonable hardship on the hospice if 
strictly enfoI'ced: and 

(ii) The waiver setves the particular 
needs of the patients and does not 
adveISely affect theu' health and safety, 

(h) StondaI'd; Bathroom facI1ities., The 
hospice must-

[1) Provide an adequate supply of hot 
water at all times fOI' patient use: and 

[2) Have plumbing fixtwes with 
conu'o} valves that automatically 
Ieguiate the tempexatuI'e of the hot 
water used by patients. 

(i) StandoI'd; LInen. The hospice has 
available at all times a quantity of linen 
essential for pl'Oper care and COmfOIt of 
patients, Linens are handled. stol'ed. 
pI'Ocessed. and tr'anspoIted in such a 
man.p.el' as to prevent the spread of' 
infection, 

OJ Stondold: Isolation aI'eos The 
hospice must make pr ovision 
foI' isolating patients with infectious 
diseases, 

[k) StandoI'd Meal selvice. menu 
planning. and s'upervision" The hospice 
must-

(l) Serve at least three meals 01' theil' 
equivalent each day at regular' times. 
with not more- than 14 how'S between a 
substantial evening meal and bI'eakfast; 

(2) PI'ocure. ston" prep",'e. distribute, 
and selve all food under sanitary 
conditions; 
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(3) Have a staff member ttained or (iii) The patient if hi. or her attending 
p.xperienced in food management 01' physician has approved. 

~trition who is responsible for- (4) Control and accountability, Ihe 
(i) Planning menus that meet the phannaceutical service has procedures 

,utritional needs of each patient fot' control and accountability of all 
following the ordeIs of the patient S mugs and biologicals throughout the 
physician and., to the ext~mt medica!ly 
possible" the I'ec.ommended dietary facility Dn::gs are dispensed in 
allowances of the Food and Nutrition compliance with. Feder'al and State laws, 
Boald of the Nationai Research Council. Records of receipt and disposition of all 
National Academy of Sciences controlled drugs are maintained in 
(Recommended DietalY Allowances (9th sufficient detail to enable an accwate 
ed.1981) is available from the Printtng reconciliation, The phaImacist 
and Publications Office. National determines that drug records an~ in 
Academy of Sciences W'ashington DC" order and that an account of all 
20418): and contIolled drugs is maintained and 

(UJ Supervising the meal preparation reconciled. 
and seIvice to insuI'e th'it the menu plan (5] LabelL'1g ofdIUgS and biologIcals 
is followed; and The labeling of mugs and biologicals is 

(4) If the hospice has patients who based on cWl'ently accepted 
require medically prescribed special pI'Ofessionai principles. and includes the 
diets. have the menu') foI' those patients appropriate accessory and cautionaIY 
p~a~~d by a pI'Ofes~ional!y qualifie.d instIUctions. as well as the expiration 
dietlmm and supervlse t.1.e pr~paI'atlOn date when applicable, 
and serving of meals to insure that the _, .. 

" t t t' . I .. t -:1""," (6) StoI'age" In accordance with State 
pa.len accep 5 ne soeCla me" (,,;,A.JI d F' II '1 d d 

(1) Standard' Phar~aC'eutkallrt,spka--. a~ ~dera aws, a1 .rugs an 
selvice The hospice pI'o~ides bIOlogIcals are stored tn locked 
appropriate methods and procedures i'm' compartments under pro~eI' temperatuI'e 
the dispensing and administering of contl"ols and .only author~ed pe~s?nnel 
dIugs and biologicals iwVhether drugs have access to the keys" ;::,epaI'~telY 
and biologicals ale obtained fI'Om locked compartments are pI'?vlde? for 
community or institutional phar:macists !torage of con~'OIled drugs hsted In 

or stocked by the facility. the facility is ~chedule II of the Comprehensi ..... e Drug 
-'c;ponsible foI' drugs and biologicals fol' Abuse Prevention &: CantIo! Act of 1970 

patients. insofar as they are covered and other drugs subject to abuse except 
del the program 2nd for ensuring that under single unit package mug 

r'narmaceutical selvices are prlJvided in mstIibution systems in which the 
accordance with accepted professional quantity stored is minimal and a missing 
pIinciples and apPI'OpIiate Federal. dose can be I'eadily detected" An 
State. and local laws (See § 405, 1124{g). emeIgency medication kit ap~r8' cd by 
(h), and (i) of this chapter] fhe pliMn ?Calliic?] services S9HlfHittee. 

(I} Licensed phaimacist: The hospice is kept readily available, /\ .u--'-Z;.I( 
must-,. . (7) Drug disposal. Conttalled mugs no 

(:} E.rnploy a llc2nsed pharmacI~t; 01 longer needed by the patient ale 
. (ll] H::ve a for~al agi'ee~ent With a disposed of in compliance with State 

lIcense .... phaI.mac. 1st to adVIse the r'eq . t In th b f St t 
h . d . UlI em en s" e a sence 0 a e 
.CSPlce on or enng. storage" . t th h . d 
d -.. ~,,." d' I d requuemen s e p armaClst an a 

a ~lmSu.auan .. lsposa" an , . t d ,d· f th dI 
r-ecordkeeping of c!rugs and bIOlogicals, regIS ere nwse lspose 0 .e ugs 

121 OrdeI's for' medications and pI'2pare a record of the dIsposal 
(ij A physician must order all 

lI1edications for the Datient 
(ill Ii the medicliti~n C'rder is verbal-· 
(AJ The physici<Jn must giVe it only to 

a ~icer:.sed nurse, pharmacist, or' another 
P:1y~icia:l; and 

(B} The ir:.dividual receivir::.g the order 
ffi'J5t J:ecord and sign l! i:nmeJiateiy and 
hci\-e t.':e pIescIibing physician sign it in 
a ffio..lnner consistent '/'Iith good medical 
practice. 

['3) ,!dmi'n/s'te.:;.ng '-;:ed!cGt.ions, 
Medications are administered only by 
one of the following individuals: 

(i) A licensed nurse 01' physician, 
fH) An employee who has completed a 

e-appmved training progr'am in 
dication administration" 

Subpart D-Covered Ser/ices 

§ 418,,200 Requirements for coverage., 

To be covered. hospice seIvices must 
meet the following requirements" They 
must be Ieasonable and necessary for 
the palliation or management of the 
terminal illness as well as Ielated 
conditions, The individual must elect 
hospice care in accordance with § 418.24 
and a plan of care must be established 
as set forth in § 418 .. 58 before seIvices 
are provided. The seIvices must be 
consistent with the plan of care, A 
certification that the individual is 
terminally ill must be completed as set 
forth in § 41822, 

§ 418202 Co-..d __ 

All services must be performed by 
appropriately qualified per'sonnel but it 
is the nature of the setvice. rather than 
the qualification of the person who 
provides it. that determines the coverage 
category of the service" The following 
seI'vices are covered hospice services: 

(a) Nwsing care provided by or under 
the supervision of a registered nw'se" 

(b} Medical social seIvices provided 
by a social worker under the diI'ection of 
a physician" 

(c) Physicians' services petfoImed by 
a physician as defined in § 405,,232a of 
this chapter' except that the seIvices of 
the hospice medical director 01· the 
physician member of the 
interdisciplinary group must be 
performed by a doctor of medicine 01' 

osteopathy 
(d) Counseling seIvices provided to 

the terminally ill individual and the 
family members or other persons caring 
foI' the individual at home Counseling 
including dietary counseling. may be 
provided both for the purpose of training 
the individual's family 01' other caregiver 
to provide caI'e. and for the pUIpose of 
helping the individual and those caring 
for him or her to adjust to the 
individual's apPl'Oaching death, 

fe) ShorHer:TI inpatient care provided 
in a paIticipating hospice inpatient unit 
01' a paIticipating hospital or SNF. that 
additionally meets the standards in 
§ 418.100 (aj and (f) l'egarding staffing 
and patient areas, Services prOVided in 
an inpatient setting must conform to the 
wtitten plan of care" Inpatient care may 
be I equired for procedures necessary for 
pain control 01' acute or' chronic 
symptom management 

Inpatient caI'e may also be furnished 
as a means of providing r'espite for the 
individual's family or' other persons 
caring fOl the individual at home, 
Respite care must be fwnished as 
specified in § 418..9S(b) Payrnent for 
inpatient care will be made at the mte 
apPI-opriate to the level of care as 
specified in § 418..302 .. 

(f) Medical appliances and supplies. 
including drugs and biologicals., Only 
mugs as defined in section 1861(t) of the 
Act and which are used primarily fol' the 
relief of pain and symptom cont!'ol 
related to the individual"s terminal 
illness are covered, A.ppliances may 
include covered dUI'able medical 
equipment as described in § !05231(g) 
of t...1.i3 chapteI as Well as oL1.er self-help 
and personal COmiOIt items related to 
the palliation or management of the 
patient's terminal illness. Equipment is 
prOvided by the hospice for use in the 
patient's home while he 01' she is undeI' 
hospice care, Medical supplies include 

.~ 

.,~ 
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those that aIe pall of the WIHten plan of 
care" 

[g) Harne health aide services 
furnishedhy quaiified aides as 
designa ted in § 418,94 and homemaker 
seI'\'ices, Home health aides may 
provide personal care services as 
described in § 405,,127(d) of this "hap!e, 
Aides _may also perform household 
services to maintain a safe and sanitary 
environment in aI eas of the home used 
by the patient, such as changing the bed 
or light cleaning and laundering 
essential to the comfort and cleanliness 
of the patient. Aide seIvices must be 
provided under the general supervision 
of a I'egistered DUlse. Homemaker 
services may include assistance in 
personal care, maintenance of a safe 
and healthy enviI'onment and services to 
enable the individual to carTY aut the 
treatment plan, 

(h) Physical therapy. occupational 
therapy and speech-language pathology 
services in addition to the services 
described in § 405,127(c) of this chapter 
provided for puxposes of symptom 
control 01' to enable the patient to 
maintain activities of daily living and 
basic functional skills, 

§ 4111.204 Special coverage requirements. 

(a) Penods of clisi •. Nux_ing Cal" may 
be covered on a continuous basis for as 
much as 24 hours a day during periods 
of crisis as necessaIY to maintain an 
individual at home. Either homemaker 
01' home health aide services or both 
may be cover'ed on a 24-hour continuous 
basis during periods of crisis but caI'E~ 
dwing these periods must be 
predominantly nill'sing care .. A peIiod of 
crisis is a peliod in which the individual 
requiIes continuous c.ue to achieve 
palliation 01' management of acute 
medical symptoms" 

(b) Respite caI'e. (1) Respite ca,,, is 
short-term inpatient care pI'Ovided to the 
individual pnly when neceSSalY to 
Ielieve the family membeIs at' other 
pel sons caring for the individual., 

(2) Except as provided in paragraph 
(b)(3). respite care may be pr<lvided only 
on an occasional basis and may not be 
Ieimbw'sed for more than five 
consecutive days at a time 

(3) Until October 1. 1986. any hospice 
that began operation before JanuaIY 1. 
1975 is not subject to the limitation on 
the frequency and numbeI of respite 
care days" 

(c) BeJ'eavement counseling, 
Bereavement counseling is a required 
hospice service but it is not 
l'eimbuI'sa ble :: 

Subpart E-Reimbursement Methods 

§ 418,,301 Reimbursement 10r hoapk:e 
care. 

(a) Medicare payment for covered 
hospice CaI'e is made in accordance with 
the method set forth in § 418302. 

(b) MedicaI'e reimbw'sement to a 
hospice in a cap period is limited to a 
cap amount specified in § 418,,309, 

§ 418.302 Payment procedures for 
hospice care" 

(a) HerA establishes payment 
amounts to reimbUI'se specific categories 
of cover'ed hospice care" 

(b) Payment amounts are determined 
within eac? of the following categories: 

(1) RoutIne home CGI'e day. A I'Outine 
home caI'e day is a day on which an 
individual who has elected to receive 
hospice caI'e is at home and is not 
I'eceiving continuous care as defined in 
paragraph (b)(2) of this section.. 

{2} Continuou.s home cat'e day A 
continuous home care da:!, is a day on 
which an individual who has elected to 
Ieceive hospice care is not in an 
inpatient facility and receives hospice 
care consisting pIedominantly of nwsing 
care on a continuous basis at home" 
Home health aide 01' homemaker 
selvices or both may also be provided 
on a continuous basis" Continuous home 
care is only furnished during brief 
periods of Glisis as described in 
§ 418.204(a) and only as necessary to 
maintain the teIminally ill patien1 at 
home" 

(3) Inpatient I'espite cal'e day, An 
inpatient respite care day is a day on 
which the individual who has elected 
hospice CaIe I'eceives CaI'e in an 
approved facility on a shott-term basis 
for respite, 

(4) GenemI inpatient care day. A 
genelal inpatient care day is a day on 
which an individual who has elected 
hospice care receives general inpatient 
cale in an inpatient facility foI' pain 
control 01' acute or' ciu'onic symptom 
management which cannot be managed 
in other settings" 

(c) The payment amounts for the 
categOIies of hospice care aI'e fixed 
payment ,ates that are calculated by 
HCFA in accoIdance with the 
p'1)ceduxes described in § 418306. 
Payment rates aI'e deteImined fOI the 
following categories: 

(1) Routine home care, 
(2J Continuous home Cal'e, 

{3} Inpatient respite care 
(4) General inpatient care. 
(d) The inteImediaIY reinibUI'ses the 

hospice at the appropriate payment 
amount for each day foI' which an 
eligible Medicare beneficialY is under 
the hospice's car'e, 

(e) Ibe intermediary makes payment 
according to the following procedw'es: 

(1) Payment is made to the hospice for 
each day dming: which the beneficiary is 
eligible and under the care of the 
hospice. Iegardless of the amount of 
seIvices furnished on any given day, 

(2) Payment is made for only one of 
the categories of hospice care described 
in § 418 .. 302(b) for any pa,ticular day. 

(3) On any day an which the 
beneficiaIY is not an inoatient. the 
hospice is paid the mutine home caI'e 
late. unless the patient receives 
continuous care as dermed in paragraph 
[b)(2) of this section for a period of at 
least 8 hoW's, In that case, a portion of 
the continuous care day rate is paid in 
accordance with paIagraph (4) of this 
section, 

(4) 111e hospice payment an a 
continuous care day vades depending 
on the number of haws of continuous 
seIvices pIovided" The continuous home 
caIe rate is divided by 24 to vield an 
howly late, The numbeI' of how'S of 
continuous care provided during a 
continuous home caIe day is then 
multiplied by the hourly rate to yield the 
continuous home care payment foI' that 
day, A minimum of 8 hours of care must 
be furnished on a particular day to 
qualify for the continuous home Cal'e 
raIe, 

(5) Subject to the limitations described 
in palag.aph (f) of this section. an any 
day on which the beneficiaIY is an 
inpatient in an appmved facility fOI 
inpatient care. the appropIiate inpatient 
I'ate (genel'al or I'espite) is paid 
depending on the categOIY of C81'e 
furnished., The inpatient rate (general 01' 

respite) is paid for the date of admission 
and all subsequent inpatient days. 
except the day on which the patient is 
dischaIged. Far' the day of discha'ge. the 
appropriate home caIe rate is paid 
unless the patient dies as an inpatient, 
In the case where the beneficiary is 
discharged deceased. the inpatient rate 
{general 01' respite} is paid for the 
dischaIge day Payment fOI inpatient 
respite care is subject to the requilement 
that it may nat be pIOvided 
consecutively for mOI'e than 5 days at a 
time, Payment for the sixth and any 
subsequent day of respite care is made 
at the I'ouline home care late 

(D Payment for inpatient care is 
limited as fallows: (1) The total payment 
to the hospice foI' inpatient care (general 
01' respite} is subject to a limitation that 
total inpatient care days rOI'Medicare 
patients not exceed 20 peIcent of the 
total days fOI which these patients had 
elected hospice care" 

(2) At the end of a cap period. the 
intermediary calculates a limitation on 
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payment for inpatient care to ensure 
that Medicare payment is not made for 
. ays of inpatient care in excess of 20 
arcent of the total number of days of 
ospice care furnished to Medicare 

patients. 
(3) If the number of days of inpatient 

care fwnished to Medicare patients is 
equal to or less than 20 percent of the 
total days of hospice caI'e to Medicare 
patients, no adjustment is necessary 
OveI'all payments to a hospice are 
subject to the cap amount specified in 
§ 418,309" 

(4) If the number of days of inpatient 
caI'e fwnished to Medicare patients 
exceeds 20 percent of the total days of 
hospice care to MedicaI'e patients, the 
total payment fo!' inpatient care is 
determined in accordance with the 
pr'ocedwes specified in paIagraph (1)(5) 
of this section, That amount is compar'ed 
to actua! payments for inpatient care, 
and any excess reimbur'sement must be 
refunded by the hospice. Over'all 
payments to the hospice ale subject to 
the cap amount ,pecified in § 41S,309, 

(5) If a hospice exceeds the nwnber of 
inpatient care days descIibed in 
paragraph (1)(4). the total payment for 
inpatient care is detennined as follows: 

(i) Calculate the ratio of the maximum 
number of allowable inpatient days to 
t.'e actual.llumbaI of inpatient care days 
l:olrnished by the hospice to Medicare 

tients" 
(ii) Multiply this ratio by the total 

.:imbur'sement for inpatient care made 
by the inteI'mediary 

(iii) Multiply the number of actual 
inpatient days in excess of the limitation 
by the routine home cam I'ate" 

(iv) Add the amounts calculated in 
paragraphs (1)(5) (ii) and (iii) oitrus 
section 

§ 418,304 Paymen110r pftysictan services, 

(aJ The follOwing services perfOImed 
by hospice physicians are included in 
the Iates described in § 418 302: 

(1) General supeIvisOIY services of the 
medical directoI' 

(2) Participation in the p.stablishment 
of plans of caIe ·supervisicn of care and 
services periodic rp.view and updating 
of plans of care" and establishment of 
governing policies by the physiCian 
mer.loel' of the interdiscipHnaIY group, 

(b) Fer services not described in 
paI'agra~h (a) of this section a specified 
Medicare connactoIpays the hospice an 
amount equivalent to 100 percent of the 
physician's reasonable charge foJ:' those 
physician ser'vices furnished by hospice 
employees or under sI'I'angements with 
the hospice, ReimbUI'scment for' these 
fln.vsician services is included in the 

'unt subject to the hospice payment 
It described in § 418,309 Services 

furnished voluntarily by physicians are 
not reimbw'Sable. 

(c) Services of the patient's attending 
physician. if he or she is not an 
employee of the hospice or providing 
services under arrangements with the 
hospice are not considered hospice 
services and are not included in the 
amount subject to the hospice payment 
limit described in § 418,309 These 
services are paid by the carrier under 
the procedw'es in Subparts D 01' E. Part 
405 of this chapteI 

§ 418 .. 306 Determination of the payment 
rates" 

(a) HCFA calculates payment rates for 
each of the categories of hospice care 
described in § 418 302(c)., 

(b) Each rate tS equal to a 
pI'Ospectively determined amount which 
HCFA estimates equals the costs 
incuI'I'ed by hospice geneI'ally in 
efficiently pI'oviding that type of hospice 
care to MedicaI'e beneficiaries 

(c) The rates are adjusted by the 
intermediary to reflect local differences 
in wages. 

(d) HCFA will publish as a notice in 
the Federal Register a.Y1y proposal to 
change payment rates OJ:' the 
methodology foI' determining those 
rates .. 

§ 418.,308 Umitation on the amount of 
hospice payments, 

(a) Except as specified in paragraph 
(b) of this section. the total Medicare 
payment to a hospice foI' care fwnished 
dUIing a cap period is limited by the 
hospice cap amount specified i~ :t' WI. 

§ 418 .. 309.. ~ (,H~ 
(b) Until October:..)....l!!13e. payment to a 

hospice that opeI'ation befole 
Janua .1975 i, not limited by the 

ount of the hospice cap specified in 
§ 418,309 

(c) The intermediary notifies the 
hospice of the determination of program 
l'eimbuJ:'sement at the end of the cap 

'year in accordance with procedUl'es 
similar to those described in .;2. CFR 
4051803, 

{dJ Payments made to a hospice 
dUling cap peIiod that exceed the cap 
amount aI'e overpayments and must be 
refunded .. 

§ 418,.309" Hospice cap amount, 

The hospice cap amount is calculated 
using the following proceduI'es: 

(aJ The cap amount is $6,500 pel' year 
and is adjusted foI' inflation 01' deflation 
fOI' cap years that end after October 1. 
1984" by using the peI't;entage change in 
the medical care expenditure category 
of the Conswoer Price Index (CP!) for 
urban consumers that is published by 
the BUI'eau of labor Statistics This 

adjustment is made using the change in 
the CP! from Mar ch 1984 to the fifth 
month of the cap year" The cap year 
runs from November 1 of each year until 
October 31 of the following year. 

(b) Each hospice's cap amount is 
calculated by the intetmediary by 
multiplying the adjusted cap anlOunt 
determined in paragraph (a) of this 
section by the number of Medicare 
beneficiaries who elected to receive 
hospice care from that hospice dwing 
the cap period, FOI' pm:poses or this 
calculation, the number' of Medicare 
beneficiaries includes-

(l) Those Medicare beneficiaI'jes who 
have not previously been included in the 
calculation of any hospice C:l.P and who 
have filed an election to receive hospice 
care. in accordance with § 416,24. fIom 
the hospice during the period beginning 
on September 28 (35 days befOle the 
beginning of the cap period) and ending 
on SeptembeI 27 (35 days before the end 
of the' cap period) 

(2] In the case in which a beneficiary 
has elected to receive care from Inme 
than one hospice. each hospice includes 
in its number of Medicare beneficiaries 
only that haction which f'epr8sents the 
portion of a patient's total stay in ail 
hospices that was spent in that hospice 
(The hosuice can obtain this information 
by conta~ting the intermediary J 
§ 418.310 Reporting and recordkeeping 
requirements., 

Hospices must provide I'eports and 
keep records as the SecretaJY 
determines necessary to administer the 
program" 

§ 418,,311 Administrative appeals" 

A hospice that believes its payments 
have not been properly determined in 
accordance with these regulations may 
request a review from the intermediaIY 
or the Pt'OvicieI' Reimbw'Sement Review 
Board (PRRB) if the amount in 
controversy is at least $1.000 or $10.000. 
respectively, In such a case, the 
pI'Ocedw'e in 42 CFR PaIt 405. Subpart R 
will be followed to the extent that it i. 
applicable" The PRRB, subject to review 
by the Secretary under § 4051874 of this 
chapter. shall have the authority to 
determine the issues raised., The 
methods and standards foI' the 
calculation of the payment rates by 
HeF A are not subject to appeal 

Subpart F-.colnsurance 

§ 418,,400 Individual liability for 
coinsurance for hospice care .. 

An individual who has med an 
election foI' hospice care in accordance 
with §41824 is liable for H,e following 
coinsurance payments, Hospices may 

• 

• c 
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charge individuals the applicable 
coinswance amounts 

(a) Drugs and biologIcals An 
individual is liable for a coinsuI'ance 
payment for each palliative drug and 
biological prescription fm'nished by the 
hosolce while the indhidual is not an 
inpatient, The amount of coinsurance for' 
each prescription approximates 5 
per'cent of ina cost of the drug or 
biological to the hospice determined in 
accoraance with the drug copayment 
3chedule established by the hospice, 
except that the amount of coinsUI ance 
fOI' each prescription may not exceed $5 
The cost of the drug or biological may 
not exceed what a prudent buyer \'\i'Quld 
pay in similar circumstances, The dI'ug 
copayment schedule must be reviewed 
for reasonableness and apPI'oved by the 
intermediary befOl'e it is used 

(bJ Respite care The amount of 
coinsurance for each r'espite care day is 
equal to 5 per'cent of the payment made 
by HCFA for a respite care day 

(2.1 The amount of the indhridual's 
coinsurance liability foI' respite cal'e 
during a hospice coinsurance period 
may not exceed the inpatient hospital 
deductible applicable for the year in 
w'hich the hospice coinsurance period 
began, 

(3} The individual hospice 
coinsuI'ance period-

(i) Begins on the first day an election 
filed in accordance with § 418,,24 is in 
effect for the beneficiary: and 

(ii) Ends with the close of the fiISt 
period of 14 consecutive days on each of 
which an election is not in effect for the 
beneficiary 

§ 418.402 Individual J!atQiity for servtces 
ttl.at 3(9 not considered hospice care. 

:'dedic3I'e payment to the hospice 
disceaI'ges an individual's liability foE' 
payment for all seIvices. other than the 
ho~pice coinsurance amounts desCIibed 
in § 418,,4U{) , that are considered coveI'ed 
hospice care (as described in § 41a202) 
The imii\lcual is liable foJ' the Medicare 
deduc!ibies and coinsurance payments 
i:!.nd fa:' the difference between the 
reasoc.able and actual charge on 
unassigned claims on other covered 
SErvices L~at are not considered hospice 
ca! e Examcies of services not 
cOl'lsicierp.d ·hospice care include: 
services fumished before at' after a 
!los pice election pedod; services of the 
individual's attending physiCian .. if the 
attending physician is not an employee 
of or working under an an3ngement 
with the hospice: 01' Medicare services 
received fOl' the tI'eatment of an illness 
OC' injUI'Y not related to the individual's 
terminal condition. 

§ 418.405 Reductlon of Medtcare 
reimbursement by Indivtduat coinsurance 
llabmty .. 

The Medic<:!re payment rates 
established bv HCFA in accordance 
with § U8 306 are not reduced when the 
individual is liabie for coinSUIance 
payments, Instead, when determining 
the payment tates. HCFA offsets the 
estimated cost of services bv an 
estimate of average coinsUI'ance 
amounts hospices collect. 

PART 42o-PROGRAM INTEGRITY 

The authoIity citation for Part 420 
reads as follows: 

Authority: Sees, 1102. 1128. 1862{d). 1862{e), 
1868(bj{OI :0, lEI. and (F), 1871, 190Zlaj{39). 
and lSOJ(iJf:) of the Social Security Act (42 
U.S.C, 130Z, 13Z0a-: 1395y(d) 1395y(e) 
1395cC(b)(Z) (DJ, IE). and (F), 1395hh 
1396a(a)(39j, and 1396b(i){2)) 

I. Part 420 is amended as follows: 
1. In subpart A. § 420.2 is amended by 

revising the definition of 'Provider" to 
read as fallows: 

Subpart A-General Provisions 

§ 420,2 Definitions., 

Ptol,idel means a hospital., a skilled 
nUIsing facility. a comprehensive 
outpatient rehabilitation facility, a home 
health agency 01' a hospice that has in 
effect an agreement to participate in 
MedicaIe. or a clinic, a I'ehabilitation 
agency. 01' a public health agency that 
has a similaI' agreement. but only to 
fumish outpatient physical therapy or 
speech pathology services, 

2 In Subpart 0 ! 420301 the 
introductory language is reprinted and 
the definition of "Provider" is revised to 
read as follows: 

Subpart D-Access to Books, 
Documen~ and Records of 
Subcontractors 

§ 420,.301 Definitions., 

For pUIposes of this subpaI't-

'Prot-'ider' means a hospitaL skilled 
nUIsing facility, home health agency, 
comprehensive outpatient rehabilitation 
facility. a hospice, 01' a related 
organiza tion (as defined in § 405..427 of 
this chapter) of any of these provide!'S" 

PART 421-INTERMEDIARIES AND 
CARRIERS 

J Part 421 is amended <is fallows; 

1 The Table of Contents is amended 
by I'evising the title of § 421117 to read 
as follows: 

Sec 
421117-Designation of inEermedil::lC'les for 

freestanding home heaith agencies and 
hospices 

Authority: Sec$. 1102, 1815. 1816., 1842, 
1861(u). 1871, 1874 and 1875 of the SocHlI 
Security Act (4Z V.S.c. 1302. 1395g, 1395h. 
1395u, 1395x(u), 139Shh, 1395kk. and 1395111 
and 42 U S"C, 1395-1. 

2, Section 421,3 is amended by 
revising the definitions of 
"Intermediary" and 'Provider to f'E'ad 
as follows: 

§ 421 .. 3 Definitions, 

Intermediary' means an 
organization that has entered into an 
agreement with the Administrator to 
perform designated functions in the 
administration of the Medicare program 

FoI' purposes of deSignating 
inteImediaries for freestanding home 
health agencies and hospices under 
§ 421.117 as well as for applying the 
performance criteria in § 421 .. 120 and the 
statistical standards in § ;21,122: and 
any adverse action resulting from such 
application. the term intermeciiary also 
means a Blue Cross Plan which has 
entered into a subcontI'act approved by 
the Administrato!' with the Blue Cross 
Association to perform intermed!ary 
functions" 

"Provider" means a hospital skilled 
nurSing facility (SNF). home health 
agency (HtfA). hospice. comprehensive 
outpatient rehabilitation facHity or a 
provideI' of outpatient physical therapy 
OI speech pathology services under the 
Medicare pr'Ogram, 

3, Section 421103 is revised to read as 
fiJllows: 

§ 421,103 Option available to providers.. 

Except fOi' hospices (which are 
covered under § ;21.117). a pmvider 
may elect to receive payment for 
covered services futnished to Medicare 
beneficiaries: 

(a) Directly flom the Administr'ator, OJ' 

(b} Through an intermediary when 
both the AdministtatoI' and the 
intelmediaIY consent. 

4. Section 421,104 is amended by 
reviSing palagraph ra)(l) to read as 
follows: 

§ 421,,104 Nominatlon.1or Intermediary .. 

(a) Nomination by groups 01' 

associations of pI'ovidel's" (1) An 
association of pI'OvideI's except for 
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hospices. may nominate an OI'ganization 
or agency to serve as inte1mediary fOI' 

its member'S" ..... ,. .... 
5. Section 421106 is amended by 

revising the introductory material in 
paragraph {a} to Lead as follows: 

§ 421,,105 Change to another intermediary 
or to direct ::ayment, 

(a) Any pmvider may request '3. 

change of intermediazy, or except foI' a 
hcsl;lice" that it be paid directly by the 
Ad.iniuistrQtol', by-

6. f:5'(" :::"~ 47.1117 is amended by 
I'2'".isic~ t:;2 ~,tle a:ld paIagI'a~h (a), and 
by a:"!d~r:.§! ,J ,.:3':"/ ~ar'::;5l"aph (c1 to read 
as fa:': ,,~:s: 

§ 421.117 Designation at Intermediaries 
for freestanding home _ agencies ond 
for hosptcea., 

(a} lhis section is based on section 
1816(e)(4) of the Soc;.l Security Act. 
which reoldres the Secretar" to 
designate

4 

regional intermediaries for 
freestanding home health agencies 
(HHAs) and on section 1816(e)(5) of the 
Social Security Act. which requires the 
SecretawIY to designate intermedialles 
fol' hospices" .. .. .. ... " 

(e) Except for ce.Itain hospice 
hysician services. which generally at'e 
eimbw'sed by caniers. hospices receive 

payment fol' covered services fwnished 

to Medicare beneficiaries in accordance 
with the following: 

(1) Freestanding hospices r"ceive 
payment tJu'ough an intermediary 
designated by HCFA, 

(2) Except as described in paragl'aph 
(cJ(3). hospices that are subdivisions of 
other Medicare p!'oviders receive 
payment through the same inteImeuialY 
that serves their parent provide!'. 

(3) A hospice whose pment plOvider 
is served by HCFA I'eceives pa} ment 
through an intermediary designated by 
HCF,A, 

7" Section 421128 is ameuded by 
r'evising paragraph (f) to read as follows: 

§ 421.128 Interme«iiary'! oPr-'orrunity 11)" a 
hearing ~nd rignt to Judir.iaj review" 

(I) Exception" A., intermediary 
adversely affected by the de3ignation of 
an intermedialY under § 4Z1117 of this 
subpalt is not entitled to a hearing 01' 

judicial I eview conce:ming adverse 
effects caused by the designation of an 
in tsrmediary, 

PART 489-PROVIDER AGREEMENTS 
UNDER MEDICARE 

The authOIity citation [OZ' Part 489 
I'eads as follows: 

Authority: Sees. 1102. 1814fa.l. 1861" 1884, 
1866. ar.cll871 of the Social Security Act (42 
U.sC.13l'2. 139SI(af. 1395x. 139Sao,. 1395oc. 
and 139Shb). 

K" PaIt 489 is amended as fe'Haws: 

1, Section 489.2 is amended by adding 
a new p,.,.agraph (b)(6) to read as 
follows: 

§ 489.2 Scope 01 part. 

(b) The following providers are 
subject to the provisions of this part: 

• 
(5) Hospices. 
2. Secticn 489,55 is amended by 

1'8\ ising paragraph (b) to read as 
fuilcws: 

§ 489.5'5 Exceptions to effcactiVe ~3te of 
tenninC'liJon" 

(b) In the case 01 home health services 
furnished under a plan of u'eatment Or 
hospice care fuxnished under a plan of 
care established before th.e effective 
date. payment may be made fat services 
furnished tJu'Ough the end of the 
calendar year' in which termination is 
effective 
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